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sannot notice any communication unless accompanied by the 
ame and address of the writer 
Siny error or delay occurring in the transmission of this 
should be immediately communicated to the Publisher. 
rge J. Kain, of 69, Chancery-lane, asks us to state that 
not the plaintiff in the case of Kain v. Mahood, reported 
p.144. 








HE SOLICITORS’ JOURNAL. 
————__<>—-— 
LONDON, JANUARY 5, 1861. 


CURRENT TOPICS. 
ir. Hallard, one of the sheriffs’ substitutes of Mid- 
mn, has recently published an interesting pamphlet 
ning a proposal to facilitate the abolition of feudal 
yancing. It consists for the most part of a paper 
ich he read in September, at the Glasgow Confer- 
. In Scotland, as our readers are aware, a tenure 
gwhich land is held under a perpetual feu-duty or 
ent is common ; and the essential question raised by Mr. 
ff Hallard is, whether it would not be generally 
cial that the superior lord should always be com- 
e to dispose upon certain prescribed conditions 
the feu-duty payable to him? ‘“ Assuming,” he says, 
“that feu-duties and casualties are capable of valuation 
4 certain sum as their just and lawful price, 
jropose to enable proprietors to obtain immu- 
‘om these burdens on payment of that price.” 
Tn the discussion which followed the reading of Mr. 
Hallard’s paper, Lord Neaves and Lord Curriehill took 
le opposite side, and insisted that there was no reason 
Prordens on land should not be tual if the 
fties chose to make them so; to which it was re- 
ined by Mr. Hallard, that neither was there an 
mason why burdens on land, in form perpetual, 
uld not be made redeemable by the debtor on equi- 
ile terms for his creditor, if'a public good is to be attained 
preby. By the phrase “ equitable terms,” Mr. Hallard 
to guard against the obvious embarrassment 
would arise from the possibility of the disturb- 
of existing settlements. The remedy he proposes 
that the annual payment might be declared irredeem- 
e for a certain term of years, and that a due “ inter- 
/of premonition ” might always be fixed by law or 
ft to private stipulation. 
"The subject discussed by Mr. Hallard is one of great 
e in Scotland where the feu-tenure is common, 
/also in Ireland, where the fee-farm tenure, which is 
i similar nature, is not unfrequent. The same prin- 
ie, however, would have some application in England, 
i@ its discussion will not be without interest, not only 
Hawyers, but to all persons conversant with social and 
tical economy. 


yes. 


3 


~The following advertisement appeared in the Man- 
Rester Guardian, of the 2nd instant :— 
(MVORCE ACT.—Persons wanting 2 DIVORCE 
L? or PROTECTION, should apply to KNOWLES & ISAACS, law 
ts, 37, Brown-street, Manchester. 
"We have not been able to find in the Law List the 
ames of either of the above-mentioned practitioners, and 
therefore, that they are poachers on our grounds. 
ce and protection business, however, requires the 
ntion of some regularly admitted solicitor, and 
= curious to know who is the gentleman that 
ishis name as a stalking horse to Messrs. Knowles 
or for whom they act as jackals. Do they 
‘lawyer as Moses & Sons do a poet, or does a 
use them to hunt up business for him ? 


the Globe of yesterday evening has an anusing letter 
She tonsorial etiquette of the bar. The writer 





| mentions the case of a barrister “whose practice had 


latterly, it is beleived, been principally in the East,” who 
recently appeared at an assizes, wearing a moustache and 
beard, which called down upon him some comments from 
the bench not unlike those which Dr. Wigram lately 


hurled at the Rochester clergy. Since the present 


military fashion came into vogue the question has often. 
been mooted whether it is allowable for barristers. to 
appear inscourt with all the hirsute honours of man- 
hood. Sir George Bowyer, who wears a very manly 
beard, has appeared in it, not only in courts of law 

but we believe also at Lincoln’s-inn. Mr. Crau- 
ford, M.P., has more than once sppearer profes- 
sionally in his ample moustache and beard, in appeal 
cases in the House of Lords; and we think it 
is very doubtful whether there is any jpie on the 
bench on either side of Westminster Hall to whom a 
barrister would be invisible because he was unshaven 

The correspondent of the Globe, however, is very witty 
upon the subject, and we have no doubt, if any judge 
likes to emulate the fame of the Bishop of Rochester, that 
he need have no difficulty in accomplishing his wishes 
by reading the bar euch a lecture as Dr. Wigram has 
given to his clergy. 


On New Year's day the Act to Amend the Law relate 
ing to the Election Duties and Payment of County Coro- 
ners (23 & 24 Vict. c. 116), came into operation. It 
is enacted by section 3, that from and after the 31st 
of December, 1860, so much of any Act as provides 
for the remuneration of county coroners by fees, mile- 
age, and allowances, shall be repealed; and by see- 
tion 4, that in lieu of fees, mileage, and allowances, 
each county coroner shall be paid such an annual salary 
as shall be agreed upon between him and the justices 
in general quarter sessions assembled, such salary not 
being less than the annual amount of the fees, mileage, 
and allowances actually received by such coroner, or 
his predecessor, for the five years immediately preceding 
the 31st of December, 1859; and by the same section 
it is provided that in case any such justices, and any 
such county coroner, shall be unable to agree as to 
the amount of the salary to be paid, the Secretary of 
State for the Home Department may determine the 
amount of such salary. 

At most of the county sessions the subject has 
already been under the consideration of the magis- 
trates, and the salaries of the coroners have been 
fixed, but all those gentlemen do not appear to be 
satisfied with the amount which has been allotted: to 
them, and in some instances have expressed their in- 
tention to appeal to the Secretary of State, under the 
power reserved to them by the Act, 


<> 
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LIABILITIES OF SHIPOWNERS. 


The case of Cope v. Doherty (6 W. R. 537, on app. 
695), to which we referred in a previous number (ante, 
P 85), expressly decides that the 504th section of the 

erchant Shipping Act, which limits the liability of 
shipowners to the value of the vessel and the freight, 
does not apply to foreign ships. In that case both 
vessels were American, and the collision, which was 
the subject of inquiry, took sea within British juris- 
diction, that is to say, off the coast of Ireland. The 
importance of the decision was at once recognised by 
the mercantile community, both in this country and in 
America. Had both vessels been British, the liability 
of that in fault would not have exceeded £10,000. As 
it was, the liability was declared to be limited only by 
the amount of damage done, and this appeared to be 
upwards of £33,000. In the case of collisions between 
British and foreign vessels, the decision in Cope v. 
Doherty will involve inconsistencies of a still more 
glaring kind. If, for example, the British ship is in 

ault, the liability of its owners will be limited in the 
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manner already described ; whereas, if the foreign ship 
is in fault, the measure of liability will be the amount 
of damage done. The nationality of the vessel having 
been once ascertained, it will be the duty of the Court 
simply to apply the rule of limited or unlimited lia- 
bility as the ‘case may be. That this state of the law 
is both unsatisfactory and unjust is sufficiently appa- 
rent. It creates a distinction between the British and 
foreign shipowners so manifestly to the disadvantage of 
the latter, that we need not be surprised that the deci- 
sion in Cope v. eget he been regatded ‘with much 
uneasiness in the United States, and’ that it has, as we 
are informed, been the subject of frequent discussion in 
the Chamber of Commerce in New York, with the view 
of effecting some international arrangement beer 
the present defective state of the law may be remedied. 
The Chamber of Commerce at Liverpool had pre- 
viously taken the matter up, and their recommendation 
upon the subject is a very simple one. They are of 
opinion that the limitation of liability secured to the 

ritish shipowner by the 504th section of the Merchant 
Shipping ct, should be extended forthwith to foreign 
ships. And they are further of opinion that this boon 
should be conceded at once, and without any attempt 
to negotiate with foreign governments upon the sub- 
ject. They express these opinions, as they stated in 
their report, which was published some eighteen months 
ago, in the full confidence that foreign nations would 
soon follow our liberal example. 

The Committee of the House of Commons, which 
was appointed last session to inquire into the condi- 
tion of our merchant shipping, appears to have arrived 
at a different conclusion. It did not fail to perceive 
that the application of the rule in Cope v. Doherty, 
if followed up in foreign countries, might involye the 
British shipowner in rumous liabilities. The municipal 
law of the United States with reference to the subject 
seems to be identical with our own. On the 3rd of 
March, 1851, that is three years previous to the passi 
of our Merchant Shipping Act, a statute was 
which provides that ‘‘ the liability of the owner or 
owners of any ship or vessel for any embezzlement, 
loss, or destruction by the masters, officers, mariners, 
passengers, or any other person or persons, of any 
property, goods, or merchandise shipped or put on 
board of such ship or vessel, or for any loss, damage, 
or injury by collision, or for any act, matter, or 
thing, loss, damage, or forfeiture, done, occasioned, or 
incurred, without the privity or knowledge of such 
owner or owners, shall in no case exceed the amount 
or value of the interest of such owner or owners re- 
spectively in such ship or vessel and her freight then 
pending.” So far as we are aware, it has not yet 
been decided by the tribunals of the United States, 
whether or not this statute is restricted in its applica- 
tion to American shipping; but after the decision in 
Cope v. Doherty there can be little doubt, whenever 
the question may arise, as to the result. The law of 
France and of Holland, though differing somewhat in 
its details, is substantially the same with that of Eng- 
land and America with respect to the liability of ship- 
owners, and questions may any day arise between any 
two of these countries such as have arisen in the above- 
named case. We can easily imagine the case of 
a new and valuable ship, with a valuable cargo on 
board, being run down by an old and worthless vessel, 
and the owners of the latter being held responsible for 
the whole amount of damage done. But in order to 
provide against such contingencies, the Committee of 
the House of Commons does not recommend us to follow 
the liberal advice of the Liverpool Chamber of Com- 
merce—namely, to extend at once to the foreign ship- 
owner the protection enjoyed by our own. The Com- 


mittee of the House of Commons has apparently less | 


faith in the liberality of foreign countries than the 
merchants of Liverpool; for it recommends that the 
matter should ‘be settled upon principles of interna- 





tional reciprocity. It suggests the adoption of some 
uniform rule on the subject among maritime nates 
and until this rule is adopted, it seems to think that 
our own law, as it now stands, should be maintained, | 
We are inclined to think that this, upon the whole, 
would be the wiser course. The principle of recipro. 
city as applied to commerce may be repudiated by the 
political economist, but it always has been the basis 
of international law. The only question is, whether 
the object which we have in view would not be sooner 
attained by adopting the advice of the Liverpool Cham. 
ber of Commerce? But there seems to be no good 
reason why we should go out of our way to relieve the 
foreign shipowner from responsibility without some kind 
of guarantee that the same advantages will be extended 
to our own. Qur recent experience of the Uberaligy of 
foreign countries and foreign codes is not such as to in- 
and it is only by an international agreement between the 
principal maritime countries of the world that this 
matter can he settled on a by mee basis. We be- 
lieve that Mr. W. §. Lindsay, during his recent visit to 
the United States, found a strong disposition on the 
part both of the mercantile community and of the 
Government, to come to some understanding on the 
subject, It is ay bao that the two first commer- 
cat conpicies in the world should take the initiative in 
a matter equally interesting to both, and likely to 
increase in interest every day, on account of the rapid 
progress of commerce and shipping. We trust, there- 
fore, that Mr. Lindsay’s efforts may be eventually 
attended with success. F 
There are one or two other points upon which, in the 
opinine of the Committee on Merchant Shipping, | 
change in the law is desirable. Their report states t 
since the passing of the Act of 1854, what are ca 
“* Protecting Societies” have been formed at several rh 


duce us to leave the matter entirely at their er 


outports, upon principles of mutual insurance, in whid 
it is customary to insure vessels at far beyond theirr 
value, in order to cover the liabilities to which the 
owners might be subjected in the case of passengers on 
board being lost or injured. Much conflicting evidence 
was given before the Committee respecting the lega- 
lity of these insurances, the prevailing opinion being, 
in the absence of any express decision upon 
subject, that they would not be sustained by a cout 
of law. The Pciniitie therefore, recommend that 
the doubts which now exist upon the subject should be 
settled by statute, “declaring with reference to the 
liabilities recited in the 503rd and 504th sections of the 
Merchant Shipping Act, that no policy of insuranee 
shall be deemed to be invalid by reason of the nature of 
this risk.” To the adoption of this s ion we do 
not see any valid objection. As it is now the policy ¢ 
the law to render the shipowner liable in case of loss of 
life incurred through negligence at sea, it is but fair 
that he should be allowed to protect himself against 
these additional risks. Passengers b railway are - 
sured every day, and there’seems to be no ‘reason 
there should be another rule with regard ‘to pacha 


at sea. 

With another recommendation of the committee we are 
not inclined to agree. The report states that at present 
“ the law inflicts a heavier punishment upon the owstr 
of the vessel best adapted to proyide (from her superior 
construction) for the safety of passengers; and the ree 
ponsibility of the owner actually increases with the 
increased means he employs to provide for the health, 
safety, and comfort of those who embark in his vessel,” 
The committee is, therefore, of opinion, that an absolute 
sum of £15 per ton, whatever may be the actual value, 
should in all cases be fixed as the definite valuation of 
the ship, and that all consideration of freight should 
be- excluded. Why the freight should be excluded 
they do not inform us; and we ean see no reason Be 
a rule ised by this as well as by other 
time ¢ i uld be thus éepritiously-set aside. Bb 
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js for the interest of the shipowners of all countries, 
that the amount of their liabilities should be rendered 
as nearly as practicable the same; but were the recom- 
mendations of the committee adopted upon this point, a 
distinction would be established with regard to the 
British shipowner, which foreign countries in all pro- 
bability would not be inclined to follow. We showed 
on a former occasion that our law is derived from them, 
not theirs from us. 

Such are the chief points touched upon by the com- 
mittee in that branch of their report which relates to 
the legal liabilities of shipowners. It is very easy to 
make laws so stringent as to defeat the objects of their 
authors; and we are told in one part of the report, that 
many wealthy British shipowners have refused to take 

engers on board, on account of the great and un- 
certain risks attending such traffic; if this is really so 
the public are the true sufferers. Ifthe better class of 
shipowners are now prevented from engaging. in the 
passenger traffic, no better reason can be assigned for 
the amendment of the law. 


— > 


PUBLIC PROSECUTORS. 


A quéstion of considerable importanee to both 
branches of the profession was mooted in the Leeds 
Town Council, on Tuesday last; and we think it well 
deserves the attention of our readers. Some fourteen 
years ago, the Council appointed two gentlemen, who 
are known as public prosecutors, to conduct all pro- 
secutions arising within the Borough of Leeds, although 
it is very difficult to see whence the Council derived 
power to make such an appointment. Indeed it may be 
safely averred that the appointment would have been 
utterly nugetory, had not the borough macistrates 
combined with the council to render it effectual. This 
they did by binding over to prosecute, in every case, 
not the party aggrieved, but some police officer who it 
was understood should, as a matter of course, retain 
one or other of the gentlemen appointed by the council 
to conduct the prosecution at sessions or assizes. We 
have no doubt that this system has worked admirably 
for the interests of the two gentlemen referred to, and 
that they have every reason to congratulate themselves 
upon its adoption; but their professional brethren have 
certainly suffered from it, and it may reasonably be 
doubted whether the public have in any appreciable 
pte rap flicted h 

ith re to the injury inflicted upon the great 
body of the Leds ocean, there can be no B00 
as to its existcnce, for they have been utterly shut 
out from the borough prosecutions, even although 
the parties aggrieved may have been their own clients, 
and they may have conducted the case before the 
magistrates up to the committal of the prisoner. At 
that stage the public prosecutor steps in and says 
Virtually, ‘‘ Now that you have got this case up for me 
I take it out of your hands; you have done all the 
drudgery, but I claim the substantial rewards.” It really 
seems, however, unnecessary to enlarge upon this part 
of the subject, because, when it is an admitted fact that 
the two appointees of the council have all the borough 
prosecutions, no one can doubt that the other members 
of the profession Fasctising in the town are damnified. 

But are the public benefited by this arrangement ? 
It must be observed that the publie prosecutors do 
nothing in the way of detecting crime or of sifting the 
evidence before the magistrates. That is left altogether 
to the party aggrieved or hisattorney or to the police, and 
it is only when the case is ripe for trial that the public 
rosecutors make their appearance onthe stage. The pub- 
ic, therefore, derive no advantage from the services of 
the publie prosecutors in the most important stages of 
the inquiry in criminal cases. These functionaries 
neither initiate the proceedings, nor exercise any dis- 
cretion as to their initiation, and thus they do nothing 


) 








either to prevent, in the first stage, a failure of justice, , 
or trumpery cases from being committed for trial. Nor 
is anything saved in the costs of the prosecution, for the 
public prosecutors receive just the same fees as any 
other attorney would do, and the very fact that they 
know that they must be employed in every case has 
a tendency to make them less vigilant than if the pro- 
secutions were open to the profession at large—unless 
indeed Leeds human nature is superior to the same 
article elsewhere. - 
Cases, moreover, might easily be put where the party 
aggrieved would feel it a monstrous hardship that the 
prosecution should be conducted by an entire stranger 
to himself, as for example in the case of forgeries on 
banks, embezzlements by merchant's clerks, and other 
important crimes, where the real prosecutor would 
deem it as important to have the advice and assistance 
of his own attorney, as on a purchase or mortgage. 
Such advice and assistance, however, he cannot have 
at Leeds unless he pay for it out of his own pocket, and 
unless the public prosecutor will allow the interference 
of another attorney. The official of the Town Council 


-and the policeman, the nominal prosecutor, have the 


matter entirely in their own hands, and the unfortunate 
aggrieved has no control whatever over it. 

With regard to the effect of this system upon the 
bar, it is at once ludicrous and painful. The publie 
prosecutors, in order to avoid the appearance of 
partiality, deal out to every barrister who makes 
his appearance at the Leeds Borough Sessions one 
or two briefs, with an additional one to those 
connected with the town, and to those who are 
of long standing at the bar. This distribution 
of briefs is known as soup, and it.obviously has a 
tendency to lower the tone of the bar, and to take away. 
an important stimulus to exertion. Every man is sure 
of his soup, and had he the ability of an Erskine he 
would at Leeds get nothing more, at least in the shape 
of prosecutions. So notorious is it that every counsel 
coming to the sessions there will get his share of soup 
briefs that some half-dozen gentlemen who never make 
their appearance elsewhere in the West Riding find 
themselves regularly in the robing-room at the Leeds 
Town Hall, un the day of holding the borough sessions 
in that town. 

It is, we think, high time that a system which is at 
once so unjust to the attorneys, so detrimental to the 
interests of the public, and so degrading to the bar, 
should be abolished. , 





INDIAN JUSTICE. 


The case of Rogers v. Rajendro Dutt, reported in the 
last number of the Weekly deporees was one which few 
Englishmen can read without pain, or perhaps inere - 
ee Rogers, the pam was a captain in the 
merchant service, who had been tppetatel to the re- 
sponsible office of Superintendent of Marine at Calcutta. 
part of the duties of which were to control and regulate 
the pilotage of the port. Witha view of rendering this 
service more efficient, a body of pilots were organised 
under the special control of the superintendent, whe 
were known as the Bengal Pilot Service; but free scope 
was given to other pilots, who did not belong to the 
service, to exercise their calling, and over these of course 
the superintendent had no authority. In September, 
1857, when the Indian mutiny was at its worst, her 
Majesty’s ship Belleisle, 74, Captain Rodd, arrived in 
the river with troops on board, and Captain Rodd, having 
obtained a pilot, applied to the captain of a steam tug, 
called the Underwriter, to tow the ship up to Calcutta. 
The captain of the tug demanded at first 3,000 rupees, 
and then 2,500 rupees, the latter sum being much more 
than the usual Governinent allowance ih and Captain Rodd, 
not choosing to incur the responsibility of acceding to 
this y arene. 4 telegraphed to Mr. Beadon, the secretary 
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to the Government, for instructions. Mr. Beadon there- 
upon sent for Captain Rogers, and asked his advice, 
which was that to accede to the demand at that moment 
of peril would be a bad precedent, and injurious to the 
public service ; and he proposed that if the owners of the 
tug persisted in taking advantage of the necessities of 
the Government, he should pee the pilots under his 
command from employing that tug. To this proposal 
Mr. Beadon gave his sanction, and left the matter in 
the hands of Sota Rogers, who went immediately and 
carried out what he considered to be the instructions of 
the Government, and on the 22nd September issued a 
notice prohibiting the Bengal Pilot Service from em- 
ploying the steam tug in question. 

Up to this point it is difficult to see that any blame 
attaches either to Mr. Beadon or to Captain Rogers. 
The order may have been an arbitrary one, but the 
moment was critical, and the exigencies of the public 
service demanded vigorous action. The captain of the 
man-of-war had demanded instructions from the secre- 
tary to the Government, whe oonsulted the chief officer 
of marine, and authorised him to adopt a certain 
course, the effect of which was undoubtedly bene- 
ficial to the public service. But the sequel of the 
story is of a less pleasing character. The owner of 
the tug wrote to the Government complaining of 
the order; and on the 24th of September—only 
two days after he had sanctioned the issuing of the 
order—Mr. Beadon actually subscribed his name to a 
letter stating that the order complained of did not 
emanate from the Government, and referring him to 
Captain Rogers for redress. And on the 15th of Octo- 
ber, Mr. Beadon wrote an official despatch to Captain 
Rogers, in the name of the Governor-General in 
Uouncil, severely censuring the conduct of Captain 
pe in issuing the order, and commanding its im- 
mediate withdrawal. This command was carried into 
effect on the 29th of October, and it is not surprising 
that after this public disavowal and reprimand of an 
officer in the position of Captain Rogers, the owners of 
the tug, being natives, conceived that his star was de- 
clining, and that they might make him pay for the 
damage which they had sustained. They accordingly 
commenced an action against him in the Supreme Court, 
and obtained a verdict, with damages to the amount of 
6,624 rupees, calculated on the entire period during 
which the order was in force, all of which delay (be it 
remarked), except the first two days, was occasioned by 
the length of time which elapsed before Mr. Beadon 
thought fit to direct Captain Rogers to withdraw the 
order. This last circumstance appears to have been 

uite lost sight of by the judge who tried the case. 
Captain Rogers, as might have been expected, obtained 
a rule to set aside the verdict, or at least reduce the 
damages; but Sir James Colvile, and Sir Charles 
Jackson, the judges of the Supreme Court, in a long 
and learned judgment, in i the authorities on torts 
and injuries were discussed with great minuteness, but 
in which the merits of the case were scarcely alluded 
to, discharged the rule with costs. 

The situation of Captain Rogers was then, indeed, a 
hopeless one. Disarmed, deserted, and disgraced by 
the Government whose instructions he had only too 
faithfully followed; denied ordinary justice by the 
highest court of the country ; saddled with heavy costs 
and heavy damages, occasioned almost wholly by the 
delay of the Government in recalling their own order ; 
his courage might well have failed him. ‘There was 
but one resource left to him, and that a perilous one to 
aman in his position, but, with a perseverance which 
does him honour, he adopted it. He appealed to Cesar. 
From the injustice of the provincial government and 
the provincial judicature, he appealed to the Queen in 
Council; and his persistency was rewarded. The facts 
of the case, sifted by the experienced and unbiassed 
minds of the Judicial Committee, assumed a different 
aspect, and the acts of the various parties appeared in 





their true light. The legal obscurity which had 
gathered round the case was dissipated, and after a 
patient hearing and due deliberation the judgment of 
the Calcutta judges was reversed with costs. 

The frequency of instances in which the decisions of 
Indian judges are reversed on appeal, and the conse- 
quent uncertainty of the law in that country, must be 
a matter of grave anxicty to independent persons who 
may be tempted to embark their fortunes in India, 
But the absence of that official honour which leads 
nearly all governments and departments to support 
and indemnify their own officers, when acting bond fide 
according to the instructions of their superiors, is even 
more serious, as no government can ever be effectually 
served on such terms. Let us hope that the time may be 
come when free discussion and a higher tone of feeling 
in our Indian dependencies may render the recurrence 
of such scandal impossible. 


Peeiciaeenaeoet” Vainne et 


THE AMERICAN SLAVE CASE. 

The struggle between freedom and slavery in America 
has, in the eyes of our countrymen, become one great 
question of the union or disunion of the States. Minor 
points of the question are merged. Even when it has 
reached Canada, and a yellow man of Missouri, flying from 
bondage and slaying his pursuer in his flight, takes 
refuge on the British side of the St. Lawrence, and is 
adjudged by the Queen’s Bench at Toronto to be given 
up to the gibbet or the stake under an extradition 
treaty as a murderer, our readers regard the pro- 
ceeding merely as a local extension of the struggle. 
They speculate upon the features of it as politicians, or 
shudder at the issue as men, rather than feel concern as 
lawyers. Yet the treaty under which the Governor of 
Canada has been required to give up John Anderson to 
southern ‘ justice,” is no less applicable to the mother 
country through an Imperial Act than to her 
American colony by a statute of Canada. The 
Queen and the United States are the original con- 
tracting parties. In 1843 it was agreed between them that 
they should, upon mutual requisitions by them or their 
ministers, officers, or authorities, deliver up to justice 
all persons who, being charged with murder or other 
crimes mentioned, committed within the jurisdiction 
of either of the high contracting parties, should seek 
an asylum, or be found within the territories of the 
other. It was at the same time provided, that this 
should only be done upon such evidence of criminality 
as, according to the laws of the place where the fugi- 
tive should be found, would “justify his apprehension 
and commitment for trial,” if the crime had n there 
committed ; and that the judges or magistrates of the 
two governments should have power, upon complaint 
made under oath, to issue a warrant that he might be 
brought before the judge or magistrate, and the evi- 
dence be heard and considered; and if the evidence 
should be deemed “sufficient to sustain the charge,” it 
should be the duty of the judge or magistrate to certify 
to the executive authority, that a warrant might issue 
for the surrender of the fugitive. In the present case, 
a magistrate of the county of Brant had exercised his 
jurisdiction, and committed the fugitive to gaol, with a 
view to his surrender. The latter was now brought up 
before the Queen’s Bench, at Toronto, on a habeas 
cor, The difference between the above expressions 
in inverted commas appears, from Chief Justice Robin- 
son's judgment, to have afforded ground for an argu- 
ment by the fugitive’s counsel that, although there 
might be evidence sufficient to justify an apprehension 
and commitment for trial, theré was not sufficient to 
sustain the charge. But the Chief Justice held that 
nothing more was meant by the one form of expression 
than by the other. He considered the intention to be, 
that the judge who has heard the testimony is to deter- 
mine whether the evidence of criminality, if fully cre- 
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dited by a jury, and not refuted in any essential point, 
is such that it can be truly said that the facts are strong 
enough, and the proof clear enough, according to the 
laws of the province, to sustain the charge. ‘This ne- 
cessarily opened up the main argument on the fugitive’s 
behalf—namely, that all the circumstances which might 
have influenced the party in committing the act, should 
be regarded as within the cognizance of the jury. But such 
a construction seemed to the Chief Justice to exact that 
there should be a similarity between the law of the state 
from which the person has fied, and the law of the country 
of refuge in all the features and attributes of the crime 
To some extent he admitted that the laws should cor- 
respond ; as, for instance, that, if by the law of Missouri 
the killing bya slave of his master in self defence were 
murder, there should not be extradition in such an 
event. In the case of this fugitive, his pursuer, Dig- 
ges, the man killed, had it appears, authority to take 
him up, according to the law of the state. Digges was 
not abusing such authority, when Anderson rushed 
upon him and stabbed him. Therefore that the killing 
was not justifiable; and that, as between murder and 
manslaughter, it would be for the jury to dispose of 
the charge. Mr. Justice M’Lean, while he considered 
that in the particular case there had not been a suffi- 
cient charge of murder, nor a proper hearing and de- 
termination on evidence, and that the commitment was 
informal and defective—points which we may pass by 
as having only a- special bearing — differed from 
the Chiet Justice, on the ground that the offence 
stated in the warrant was not one for which 
the prisoner was liable to be detained according to 
the law of the province. This opinion, we may con- 
clude from the accompanying remarks of the judge, was 
not formed upon the teclfnical words of the warrant, 
that the fugitive did “ wilfully, maliciously, and feloni- 
ously stab and kill,” but upon the circumstances of the 
homicide. Mr. Justice M’Lean argued that the law of 
the British Empire not only does not recognise slavery 
but imposes on British. subjects owning slaves the 
severest penalties. “‘ Could it be expected from any man 
indulging the desire to be free, which nature has im- 
planted in his breast, that he should quietly submit to 
be returned to bondage and to stripes, if by any 
effort of his strength, or by any means within his reach, 
he could emancipate himself?” In Mr. Justice 
M’Lean’s judgment, the prisoner was justified in using 
any necessary degree of force to prevent what to him 
must inevitably have proved a most fearful evil. All 
our sympathies and all the sympathies of every one 
in the British Empire will go with this judgment. 
Were law a-matter of sympathy, we might shut 
our eyes to the perplexities of its international 
administration between a free and a slave country: 
But if an extradition treaty is in fact made be- 
tween two such states, the free country knowing 
the while that slavery exists lawfully in the other, 
no amount of hatred for slavery can relieve us from the 
difficulty that, on the broadest view of the obligations 
created, the- unlawfulness of slavery in the free state 
cannot more imply an exclusion from the treaty of 
homicides arising out of the slavery, than the know- 
ledge by the free country of the lawfulness of slavery 
in the other imply an inclusion of such homicides. ‘ihe 
third judge, Mr. 5 ustice Burns, having concurred with 
the Chief Justice, there was to be an appeal to the 
Court of Appeal; and, if necessary on the fugitive's 
behalf, a further appeal to the Privy Council was in- 
timated. 
—— 


STATISTICS OF THE COURTS OF DIVORCE, PRO- 
BATE, ECCLESIASTICAL, ADMIRALTY, JUDICIAL 
COMMITTEE OF PRIVY COUNCIL, AND HOUSE OF 
LORDS FOR 1859. 

The Court of Divorce and Matrimonial Causes, which has 
had transferred to it from the Ecclesiastical Courts a jurisdic- 








tion in all suits and proceedings in matters matrimonial, is now 
in the fourth year of its existence. Its returns are as follows:— 


Petitions filed:— 


In forma pauperis .  .§ Ss ; 62 ot ae 
For nullity of marriage . X . a 4 2 
For dissolution of marriage . 7 : -, 2 
For judicial separation . . ‘ 7 - 80 
For restitution of conjugal rights 9 
For jactitation of marriage ‘ ° —_ 
For declaratory act 1 
306 
Applications for protection of property’ . - 
Petitions for alimony :— 
Pendente lite . ° ‘ ols hy j . 63 
Permanent . : . . ‘ ; = 3 
Citations issued ‘ i : : : . 423 
Appearancesentered . . «. « « 210 
Answers filed . ‘ . ‘ ‘ , . 182 
Replies by petitioner é : - ‘ :. 
Replies by respondent . : . - Peas 
Motions . eae ; f ; . - 521 
Summonses  . 7 7 ‘ é . . 477 
Causes tried before full Court:— 
On oral evidence. . , ‘ ‘ . 139 
On affidavit . . ? : ; : ‘ 1 
Causes tried before full Court and jury . . 17 
Causes tried before the judge ordinary . ae 
Causes tried before the judge ordinary and 
jury 7 
211 
Judgments given :— 
By the full Court . ° - . ° . 154 
By the judge ordinary .. ‘ , ‘ . 4 
Applications for new trial * : i ‘ 2, 


There were no applications for reversal of decree, and no 
appeals to the House of Lords. The fees amounted to 
£2,414 5s. The report states that the returns do not show the 
state of the business before the Court, but that it may be esti- 
mated trom the fact, that in 1858 proceedings were commenced 
in 352 cases, and judgments given in 52 only, and that in 
1859 proceedings were commenced in 306 cases, and judg- 
ments given in 202 cases. As these, however, were the first 
years of the operation of this Judicature, we may assume that 
the proportion of judgments to proceedings will in future be 
greater than these returns indicate. In 262 of these cases, the 
causes of suit, as alleged, occurred before the passing of the 
Act, August 28th, 1857. All the expenses of the Court are 
paid by means of stamps used in the Court of Probate and 
Divorce. In 1858 these amounted to £46,092 12s. 3d. 

To prevent collusion in this court, the plaintiff should be re- 
quired in all causes to prove the existence of merit on his side, 
as well as of misconduct on the part of the defendant. It is 
also suggested that there should be a citation of the Attorney- 
General; the public being more concerned in the practical ad- 
ministration of this judicature than it is as to rights of patent, 
or legitimacy, in which causes the intervention of the Attorney- 
General on behalf of the public has been deemed necessary. 
The prevention of domestic strife and personal violence is 
one of the objects of the Act likely enoagh to be accom- 
plished. But, on the other hand, the Act operates as a 
bounty on immorality, and, although the safeguards we have 
mentioned may be useful, we doubt whether even these will be 
sufficient checks to collusion. The Act indicates a svcial 
revolution in our law. For 300 years previcus to its passing, 
only 365 cases of divorce occurred. The rich man, therefore, 
had virtually under the old law only a theoretical privilege, as 
it was kept in check by social considerations, which are not at 
present found to operate with any considerable efficacy amongst 
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the increased numbers admitted to a participation in this 
doubtful boon. The Act, therefore, is not so much an extension 
of the privilege of a class, as it is the grant of a new right, 
which may finally be found to weaken the most important 
social ties of every class in the state. 

The proceedings of the Court of Probate, established by a 
statute of the same session that instituted the Court of Di- 
voree, are returned by the chief registrar for the principal 
registry, and by the district registrars for the forty local 

registries. ‘The proceedings in the Court and for the principal 
registry were, in the year 1859, as follows:— 
Total number of probates granted 
Administrations . 
Caveats : . 
Appearances 237 
Motions . . : - 595 
Petitions A R é ‘ “ ‘ 11 
Causes ‘ ; . . 439 
Trials by special j jury : - ° «|, ae 
Trials by common jury e ° = ae 
Causes heard by judge only . 29 
Probates and administrations granted :— 
On hearing of causes. wt 54 
On motion . ° : ° ° : 
On summons cee as ise 7 
Causes in progress at the end of the. year : 
Revocations of probate or administration » 85 
Total amount of fees in court and cententious 
business (estimated) . : : ° £2,685 
Total amount of taxed costs é ; £8,012 


OF the above 439 causes, the greater number was disposed of 
by motion in court, and 81 by orders on summons. In the 
latter cases, 7 excepted, probate or administration was 
granted by the registrar’s order. The district registrars, within 
their own districts, have power to grant probate or administra- 
tionin common form; that is, in non-gontentious cases; and 
in contentious cases, upon the decision of the County Court. 

The total of the business of the district registries in 1859 
was as follows:— 


8,009 
. 4,541 
892 


Probates granted in common form . 13,874 
Letters of administration granted in same 
manner . . 4,870 
Probates granted unter direction of joao . 19 
Letters of administration granted in same 
manner . ° 5 
Caveats against grants “of probate or letters 
of administration . 
Caveats refused under dirittion of judge 
Probates granted on decrees of county courts 
Letters of administration granted in same 
manner , . ‘ ; 
Number recalled or wallet: on decrees of 
county courts . . . . . 
Total amount of fees received ‘ 
Amount of duty stamps for probate aid nl 
ministration 


3,521 


. £452,563 


A convenient place for a registry is a practical desideratum 
for the requirements of this court. 

The administration of assets has been always considered as 
savouring of equity, the comprehensiveness of suits in chan- 
cery, as to parties, being adapted to a complete and effectual 
distribution of assets, whether testamentary, bankrupt, or 
arising from the produce of incumbered estates. Hence, in 
addition to the division of judicial labour into the two branches 
of law and fact, as suggested by usin a former paper, the ad- 
ministration of assets among numerous parties, being dependant 
maivly upon questions of law, appears to be an adjunct of that 
jarisdiction which is chiefly engaged in determining issues of 
law. If the foregoing principles be correct, and they are cer- 


. . . 





tainly i in harmony with the current of legal opinion at ry 
present day, the administration of testamentary assets would 
appear in principle to be rightly appropriated to courts of 
equity. ‘There. is, therefore, some argument for a complete 
consolidation of the Court ot Probate with the Court of Chan. 
cery, which is somewhat sanctioned by the existing partial 
fusion. It is an inconvenient arrangement, that the Court of 
Chancery should, as at present, determine the rights of parties 
to property, and that the Court of Probate should control the 
right to administration, which is a privilege mainly conse. 
quential upon the former. If, then, the Court of Chancery 
rightly possesses a jurisdiction as to the distribution of testa- 
mentary assets, which few, we think, will deny, why should it 
not also enjoy the incidental power to determine the right to 
administration ? 

The business of the Ecclesiastical Courts has been sufficiently 
meagre since the transference of its chief jurisdiction to the 
Court of Divoree and the Court of Probate. The only eccle- 
siastical courts now exercising judicial powers are the Arches 
Court for the province of Canterbury and for the province of 
York, and the Consistory Court for each diocese. The business 
of the Court of Faculties, and of the Court of Peculiars, is yir- 
tually only ministerial. The judicial proceedings of the Arches 
Courts and the Consistorial Courts are hardly worth noting, 
There were 15 suits in matters of church rates; but in none of 
the other classes of cases, of which these courts take cognizance, 
did the number of causes exceed 2. The total number of these 
suits was 29. As to suits for faculties, 73 were instituted for 
altering, or rebuilding, churches. The total number of suits of 
this class, including 4 for pew seats, was 85. In 79 of these 
cases faculties were decreed. The total amount of fees on all 
the above suits was £281. 

The retutns of the Registrar of the High Court of Admiralty 
are very full and complete as to the business of that court. 
The causes in 1859 were as follows:— 


Causes pend- 

ing at com- Causes 

mencement insti- 
ofyear. tuted. 


Salvage . , Ci 137 
Damage by collision 71 182 
Bottomry t Pee 46 
Actions for neces- 

saries supplied to 

foreign ships 
Towage . p . 
Subtraction of wages 
Pilotage . ‘ 
Actions to enforce bail 

for the safe return 

of ships é : 1 
Possession : : 2 


Amount at which 
causes were 
entered, 


£1533430 
223,985 
61,650 


20,070 
3,700 
27,600 
900 


Total 152 
The judgments were as follows:— 


Final judgment in contested causes:— 
For plaintiff . é : : 3 
For defendant 


£503,535 


Incidental decrees in contested causes 
Decrees in in penam causes. ° 


The Court also adjudicated upon 160 motions, 42 of which 


were opposed, es 


References to registrar and merchants ;~— 
Cases heard and reported on by Registrar . 56 
Amount of sums claimed. . £127,437 14 10 
Amount disallowed . 44,182 10 3 
Bille of costs taxed by the registrar. 210 
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= 
Taxations varied or altered by the Court :— 


Bills and charges 


submitted. As taxed. 


& ss 4. £z s 4. 

Costs in in penam causes 3,698 13 | 267 15 7 
Costsin contested causes: 

Plaintiff . é «+ 16,602 140 12,515 11 5 


Defendant . . 3685 88 ' 2531 92 
Number of instruments prepared in the registry :— 


Commissions for bail . Noel ger ter 
* Warrants . . ° ‘ ‘ i . 448 
Writs of Mesacasiis ; eh ice: rn 
Subpoenas , : ae 
Monitions, PS ad slits ai - 110 
Numbers of acts or minutes of court ‘ . 3,867 
Office copies issued from the registry . . 201 
Admiralty commissions enrolled . . oe 


Letters patent issued from the registry . . 38 


The proceedings of the marshal in executing the process of 
the court were as follows:— 


Instruments executed, warrants, &c. - Ne ae 
Arrests made of ships, cargoes, &c. . ; . 242 
Appraisements of ships and eargoes oo a ae 
Sales of ships and cargoes te ie Sa ab a ay ting 
Cargoes released, &c. . : . 176 
Reports as to sufficiency of stretion + 9 28 
Amount of bail reported £207,483 
Proceeds of ships and cargoes sold, paid into 
registry £5,585 


Statistics afford a strong light to estimate the relative merits 
of courts having concurrent jurisdiction, such as the common 
law courts and Court of Admiralty have im all cases, except 
that of prize. The court preferred by suitors, we may rest 
assured, is more effective than its less favoured rival. Until 
the 3 & 4 Vict. c. 65, the common law courts had from the 
time of Lord Coke progressively narrowed the jurisdiction of 
the Court of Admiralty. Lord Coke, it appears, was jealous 
of it, as he was of the jurisdiction of Chancery, and the preju- 
dice seems to have descended to his successors. The Act 
teferred to has altered this, and the court now enjoys its full 
tights concurrently with the common law courts in all marine 
éases, while it continues to have the peculiar jurisdiction 
already mentioned. ‘This court has power to arrest the ship. 
The suit being in such cases in rem, there is an obvious desira- 
bleness in local jurisdiction to render such rights on the part of 
ereditors effectual over property which may be so readily shifted. 
It is also, perhaps, an unnecessary hardship upon suitors that, 
in any class of marine casés, the parties aggrieved must ini- 
tiate and try their suits in London, although the cause of action 
May have occurred on the coast of Cheshire or of Cornwall. A 
special jurisdiction certainly appears necessary for cases so 
technical as marine matters are, or rather courts with con- 
current jurisdiction would sufficiently provide for the best 
determination of all causes. But under any mode of jurisdic- 
tion, a local judicature appears the most essential requisite for 
the cheap and speedy administration of justice in admiralty 
matters, the right of appeal being reserved to the court in 
London for such classes of cases as might require special 
knowledge in the judge. ‘The criminal jurisdiction of this 
Court was taken from it by the 7 & 8 Vict. ¢. 2, and is now 
vested in the Central Criminal Court, The most numerous 
class of cases which the Court of Admiralty is called upon to 
decide are those of collision. However unnecessary it may be 


to stimulate our judges to an honorable rivalry with one 
another, yet the existence of concurrent jurisdictions, whose 
working is testified by statistical records, operates as a whole- 
some spur to ambition for a high place in the public esti- 
mation, and also as a test of their relative claims to still further 
Promotion; although there is, doubtless, some risk resulting 





from the temptation to hurry through their judicial business, 
for the sake of making a good figure in the annual returns, 

The total number of appeals entered in i859 before the 
Judicial Committee of the Privy Council was 59; of these 7 
were dismissed for non-prosecution, and 37 heard and deter- 
mined. Judgment was affirmed in 16 and reversed in 16. 
The amount of the Council Office fees was £626 19s. 6d.; the 
amount of costs taxed £11,348. Sixty-six appeals remained 
for hearing at the end of the year. 

The judicial proceedings of the House of Lords for 1859 
consisted of the following appeals and causes in error: — 


From the Court of Cliancery— 


England . ‘ ‘ . iii ° + 20 
Ireland . r é ena 
From the Court of Kuchoques Chesslnb— 
England . ‘ ° ‘ i ° ani 
Ireland . i 7 " ‘ iusk 
From the Court of Sentliewne 
Scotiand » P é » - 25 
From the Court of Doubietein 
England . < . ‘ . P eal 
Ireland . ‘ é ‘ > = 
From the Court of Divine wa Matrimonial 
Causes P ‘ 4 E d é ox 
Total 63 


Of these appeals 18 were dismissed for want of prosecution 
and for incompetency, and only 36 were heard. Of the cases 
heard, 20 were affirmed simply, 4 affirmed with declarations, 3 
reversed simply, and 6 reversed with declarations. Forty-nine 
cases remained for hearing at the end of the year. The total 
amount of the fees was £2,023. 

These returns conclude the judicial statistics for the year 
1859. They appear to us to deserve great praise for their 
simplicity and lucid arrangement. We do not think that the 
incorporation of many other particulars, besides those which 
they at present contain, would be useful. Social philosophy 
may desire voluminous data, but the law reformer, whose 
sphere is more limited, had better not incumber his thoughts 
with reflections upon varied or minute details. The present 
returns comprise, we think, all the most necessary statistics. 
The periods of judicial sittings should, however, in future be 
distinctly recorded for each court. Wecould thus determine more 
easily to what cause the existence of large arrears should be re- 
ferred. This observation is also applicable in an especial manner 
to our courts of appeal. Ballads, are not, indeed, superiorin force 
to laws, as is often alleged, but the judicial is more important 
than the legislative because it has a more extensive sphere of 
action. The law operates only through the judicial; and this 
latter function of Government, in all its departments, is most 
powerfully influenced by the conduct of the Supreme Court of 
Appeal, just as political economists tell us that the price of all 
corn is regulated by the price of that which is produced at the 
greatest expense. A knowledge, therefore, of all particulars 
relating to judicial sittings, especially in courts of appeal 
which enjoy only a divided attention from the members of the 
bench in this respect, is an essential element for our considera- 
tion of the actual working of the law. 


a 


The English Law of Bomicil. 
(By Oxiver Sternen Rounp, Esq., of Lincoln’s-ian, 
Barrister-at-law.) 
hur. 
Or tie Dirrerent Kixps or Domtett. 
Domicils ate of four kinds: first, domicil of origin , 
secondly, domiicil of birth; thirdly, domicil by operation of 
law, and, fourthly, domicil of yelection. Some domicils are 
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called necessary, and these probably would come within | 
the third class; these are, those of a wife, an infant, a | 
servant, a student, a prisoner, an exile, a servant of the | 
Crown, a domestic servant, an emigrant, an apprentice, a 
lunatic, and some others; but these would more properly, I 
think, be described by the word compulsory. It is very 
doubtful whether a man can have a domicil of origin 
different from his domicil of birth; for, up to the time when 
he attains his majority, his domicil would follow that of his 
father, unless he were illegitimate, in which case, although 
a minor, his domicil would refer to the country in which he 
was born, and so far be a domicil of origin and not of birth 
only. A domicil of birth does not properly arise during 
minority, but being acquired by birth would become a 
domicil of origin if continued after the party came of age; 
but domici!s of origin, and the fact of birth or death ina 
particular country, are in the nature of derniers resorts, and- 
never called into play, except in the absence of all others 
Domicil, by operation of law, would include all those cases 
where the act of the party has no hand in creating the 
domicil; thus the domicil of an illegitimate child would be 
by operation of law, the domicil of a person born on board 
of a ship would be by operation of law as belonging to the 
country to which the ship belonged, &c.,—see Vattel, 
p- 102, s. 216. Domicil of selection would be, where a 
party actually became a resident with the. intention to 
remain, and chose that particular locality as his home. The 
third class, as I have said, are divided into what I shall call 
compulsory domicils, and which I have treated of at large 
in another place. And, first, a wife’s legal existence, except 
in some few particulars, is merged in that of her husband, 
and these very exceptions, which cannot arise unless under 
express provision, shew the truth of the general assertion, 
But none of these exceptions, as, where she has property to 
her separate use, where she has a power of appointment over 
property, where she possesses real estate, &c., affect the 
question of domicil; for a wife, ordinarily speaking, resides 
with her husband, and therefore his domicil would be her 
domicil, and unless she were separated a vinculo matrimonii, 
when she would cease to be a wife, her residence in a par 

ticular place could not affect her legally; because the mere 
effect of a deed of separation, or a separation ad mensa et 
thoro, would not interfere with the legal bond; for, I 
apprehend, the general law looks only at general rights 
according to that law, and until these general rights arc 
interfered with, which they could not be by private agree- 
ment, or by anything which does not touch the legal tie, 
the legal consequences of that tie follow and remain as they 
subsisted the moment after the marriage. As is well known 
according to our law a certain period (three weeks or three 
sabbath) must elapse of continued residence by one of 
the parties, in a parish where a marriage is to take place, 
before the parties can be married by banns; and this rule 
finds a parallel in the Code Civile, 74th art., where it is pro- 
vided that “the marriage shall be celebrated i in the commune 
in which one or other of the parties shall be domiciled (sec 
Robins vy. Paxton, 6 W. R., 457), and the domicil, as regards 
the marriage, shall be established by six months’ continued 
habitation within the same commune.” The domicil of an 
infant follows that of its parents, as, in the ordinary case, 
the domicil of both would be the same; but if the child: be 
posthumous, the then residence of the mother would be the 
domicil of origin or birth of the child; and this would apply 
to an illegitimate offspring, for although a bastard (that is, 
a child not born in lawful wedlock according to our law), is 
heres neminis, filius or filia nullius, yet, for the purpose of 
domicil that rule can only apply to the father, because he is 
not legally his father, however certain and notorious the 
fact of his paternity may be; but this cannot be the case 
with the mother, for, whatever doubt there-may be whose 
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son cr daughter it is on the father’s side there cannot be any, 
ordinarily speaking, on the mother’s. With respect to the 
case of a prisoner, if his imprisonment be for any crime 


| which does not create the absolute forfeiture of his property, 
| real and personal, such as treason and crimes of that nature, 


or of his personalty as felony (vid. Harrop's Estate, 5 W. R, 
p. 449), there can be no doubt as to his domicil being that 
of the country in which he is imprisoned. The same ob- 
servations apply to the case of an exile, or one banished 
from his native country for some crime ; but this could only 
apply to the case of one exiled for life, for unless the party 
exiled for a term confirms his compulsory domicil thus 
acquired by acts sufficient for the purpose, his former 
domicil would immediately revert on his return to the 
country from which he was exiled or banished. The case 
of aservant would stand somewhat on the same footing, 
except that his domicil is not so compulsory as in the cases 
of prisoners or exiles, but rather may be called a domicil of 
selection, although circumstances may create such a pressure 
as to make it in a manner involuntary or that in which his 
will has little or no concern. As appendant to this is the 
case of a servant of the Crown; and this branch may be 
divided into two classes—those who hold a direct office under 
Government, and are constantly engaged in the performance 
of active duties, and those who are in the pay of Govern- 
ment, but not performing any duty, and under the liability 
only to be called upon at any moment to serve. Many 
cases have occurred which have received judicial decision 
coming under both of these heads, and chiefly respecting 
military men, who, cither being on service, were transferred 
from station to station and country to country, or being ir 
the receipt of half-pay followed some other calling ; but up 
to the time of death continued to receive pay, got leave of 
absence extended from time to time, and died without ever 
having been called upon to serve. 

In the first case it would he difficult to say that a domicil 
could be acquired by ever so lengthened a residence, where 
there was a liability to change it at any moment, and that 
at the will too of another power, over which the party 
himself could have no control; but still this is certainly a 
compulsory or necessary domicil, and if a person thus 
circumstanced remained or rather resided a number of 
years in one country, although perhaps not in the same 
place, and died there, that country would certainly be his 
domicil. On the other hand, it has been held that the mere 
extension of leave and continuance of half-pay from time to 
time did not prevent a domicil being acquired in another 
country than that by the Government of which the half 
pay was granted, because the mere neglect of an application 
for leave would have forfeited the commission and dissolved 
the tie at any moment; Cockrell v, Cockrell, 4 W. R., p. 730. 
Having thus touched lightly upon the different kinds of 
domicil, I shall next proceed to consider.what it is which 
constitutes the thing itself. 

Vid. Vattel’s Law of Nations, p. 203. 


IV. 
Wuart Constitutes A Domicin. 


We have seen the etymology of the word “domicil,” that 


it is a “house of residence,’’ and not only so, but a house in 
which it is the intention of the party permanently to reside, 
and probably the shortest and truest meaning of the word 
is expressed by the one syllable “home,” although no doubt 
that again depends upon what is considered as ‘ home.” 
We have also seen what is an abandonment, what is an ac- 
quirement of a domicil, and what is a domicil ab origine aut 
nativitate. We now come to a thing apart from all these, 
namely, what is necessary to constitute a domicil? To 
possess a domicil the necessary ingredients are, residence, 
and intention; and it is therefore a sequitur, that for the 
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purpose of residing Gere must not only be the act called 
yesidence, but the thing called a residence; and I think, at 
this present period, it must be ‘assumed that there is 
gome kind of property in that residence to make it a 
domicil. On the othcr hand, intention may be manifested 
almost without the possession of property, although the 
proof in that case is of a very negative nature, that is, 
where a party having acquired an undoubted domicil in one 
country cither by birth or act of his own, abandons bui does 
not lose such domicil; but does not acquire another, jn 
which case we are compelled to prefer the best of two very 
unsatisfactory states of circumstances. However, it gene- 
rally happens that a man has some species of ‘* home” in 
some country, and if he has not, yet possesses or retains 
gome species of property, which raises an inference that he in- 
tended at some period to return to this spot.and there perma- 
nently abide, or at all events, that he has never had an inten- 
tion to abide or reside anywhere else. Of course, if a man 
possesses no property, no question of the sort cant arise; 
because there is nothing whereon the law of any country 
can act, as it is in consequence of the. possession of property 
and upon that possession that the law of domicil arises. In 
the ease of Cochrane v. Cochrane (now subsisting under the 
title of Lord v. Colvin), Sir Launcelot Shadhell, the late Vice- 
Chancellor of England, decided that the retention of furniture 
was a sufficient indicium to fix the domicil as Scotch, and 
expressed that to be his opinion upon general principles 
and specially as showing the animus redeundi, including 
of course the animus manendi, when the former animus had 
become « factum, and which might be assumed as a natural 
or rather as a highly probable consequence; but also upon 
this. further principle that the domicil had been Scotch, and 
was not displaced by another on the fact of the retention of 
firnitare which was in fact tantamount to a retention of 
adomicil which had been acquired, and was prevented. by 
this circumstance from being lost. This case occurred in 
May, 1848, and was argued upon exceptions, but is unre- 
ported, except in the public press; and it is worthy of notice 
that in the case referred to, not only did the present. Vice- 
Chancellor, Sir John (then Mr.) Stuart, give an opinion. that 
the domicil was Scotch, but the present Vice-Chancellor Kin- 
dersley. has at the hearing decided it to be Scotch. The 
soundness of this decision, I think, cannot be called in ques- 
tion, and hence a@ fortiori, if the possession of farniture is 
sufficient to support a domicil, the possession of a house and 
land would be, even though there were no immediate appli- 
ances sufficient to enable the party actually there and. then 
to reside, annexed to it. Nay more, in the case of Attorney- 
General v. Fitzgerald, 4 W. R., p. 797; it was held by Vice- 
Chancellor Kindersley, that the leaving books and trunks was 
sufficient among other indicia to constitute a retention 
of an English domicil. The length of residence has 
always been thought an important substratum whiereon 
to build a domicil; no doubt, for the obvious reason, 
that whatever the intention of the person may have been, 
that is, at all events, a substantive fact, or in. other 
words, an act done sufficient per se to constitute a 
domicil, or if not, wanting very slight circumstances. con- 
joined with it, to do su. In this sense, however, I imagine 
that the length of time must be considerable (for I know of 
no-actual limit which has been fixed by decision, except. in 
the case of Bremer v. Bremer, 1 Deane, 192, where in the 
course of Sir John Dodson’s judgment there is this pas- 


sage :—“ Time alone will not constitute 2 domicil; a person 


May remain for fifty years in a particular place with an 
intention to return, and the original domicil is not considered 
to have been abandoned, and undoubtedly this is quite true,” 
Long residence in one place is a material ingredient from 
which intention may be collected; but it is also absolutely 
Mecessary that there should be evidence of some sort of 


animus, although of ecurse the longer the rosidence, the less 
necessary is the amount of animus. Whereas, supposing 2 
house and land are taken, furniture purchased, and servants 
regularly hired, either where it is on a twenty-one years’ or 
some long lease, or where the property is purchased outand ont, 
a much shorter time would be sufficient, supposing at the time 
of the death under such circumstances, there was nothing to 
show an inteation permanently to break up such establish - 
ment, and therefore, a mere residence, even of some months 
elsewhere, and leaving the establishment of servants upon 
board wages, would not prevent there being still sufficient 
to constitute a domicil, vid. Forbes y. Forbes, 1 Kay. p. 341. 
It is scarcely possible to conceive a case in which one 
solitary fact could create 2 domicil (except in the cases of 
necessary domicils treated of in another chapter), and therefore 
is it that every minute circumstances attending the conduet 
and position of the party is so requisite to be brought 
forward. It oftentimes happens that there may be indicia, 
many in number, and yet it is still doubtful whether they 
constitute a domicil; but the addition of one circumstance, of 
some weight, completes as. it were the necessary sum total 
and constitutes the domicil, and this cir¢umatance in Forbes 
v. Forbes was the residence of the wife. It would, perhaps, 
| be very difficult to enumerate all the circumstances neces- 

sary to create a domicil, but the guide, to determine 
what circumstances are necessary, is that, coupled with 
‘facts, there must be some circumstance or circumstances 
}to. show an intention permanently to reside, and after 
all that is the key-stone upon which the whole question 
‘turns. It is not necessaty for the purpose of proving 
a domicil in any particular country that a residence 
should be proved to exist in any. particular portion 
lof or place in that country; it being enough that « 
‘domicil having been there acquired, no domicil has been 
| acquired elsewhere, or that there are indicia to show an 
‘intention at some time or other to return to and reside in it, 

land therefore I think it is clear upon this principle, that 
‘where a party is possessed of property sufficient for «a 
residence in one country, but procures tenants for it and 
spends his time in travelling from place to place abroad (a 
common case), his domicil. is still subsisting in.the country 
wherein his property is situated. A question has often been 
raised with regard to persons in: the service’of Governa.ent; 
and.as. bearivg upon this question the case:of Brown v. Smith, 

\at the Rolls (21 Law Journ. N. S. 356), is: a! somewhat 
‘singular one. In that case William Cornborough Watt, a 
| Scotchman by birth, and a surgeon by profession, came to 
‘England and was appointed hospital mate at Haslar hospital; 
ihe afterwards acted as assistant-surgeon. and. surgeon on 
‘board of various vessels.of the Royal Navy during: several 
‘years, as also on board: several convict ships; and twice 
,during these periods, being on-half pay, he visited Scotland, 
‘and remained there up to the time of being again on service, 
ibut ultimately, being on the Malta station,. he there died. 
|At this time he had entirely removed- every article’ of 
property he possessed, and likewise his sister and only 
relation, from Scotland, on the last occasion of his visiting 
that country; but the Master of the Rolls thought that he 
had not lost his Scotch domicil, and deeided accordingly. 
‘This, no doubt, is a very strong case; but it only carries out 
‘the principles I have endeavoured to evolve, namely, that 
where a domici] has been acquired, and subsists ipso facto ; 
until another is acquired, such domicil of acquirement cr 
origin is not lost, although it may be apparently abandoned. 
‘The latest case upon this part of the question is that 
of Cockrell v. Cockrell, 4 W. R., p. 730; where the Crown 

claimed legacy daty on the ground of an English do- 
micil. The cireumstances were: shortly these. The tes- 








ator, Mr. Cockrell, being on half pay and’ invalided frokr 
his Majesty’s ship Weazel, went to Calcutta, whéte he 









162 THE SOLICITORS’ JOURNAL & REPORTER. 


J AN, 5, 1861. 








founded the well-known house of Cockrell & Co., and 
amassed a fortune of nearly £200,000 in the course of ten 
years, married, had children and died there; and it appeared 
that he had from time to time obtained leave of absence 
from our Government, and still retained his half pay up to 
the time of his death. In this state of things he made his 
will, and left large legacies, &c.; and legacy duty being 
payable if his domicil was English, but not if it was Anglo- 
Indian, the matter. was contested with some energy. The 
Vice-Chancellor took time to consider the case, for the pur- 
pose of investigating the nature of the Admiralty orders; 
and as it appeared that the effect either of outstaying the 
leave of absence or neglecting to apply for further leave 
when one period was expired, would be simply a forfeiture 
of the half pay, his Honour thought it so very improbable 
that, had the occasion arisen, Mr. Cockrell would have 
elected to retain his half pay against such a profit as he was 
then making by his business, that he decided his intention 
to have been all along permanently to reside in India, 
although as long as he could, he had retained his half pay, 
and held accordingly that his domicil was Anglo-Indian and 
not English. This case, therefore, was decided on the in- 
tention as constituting the domicil joined with ten years’ 
residence, and it cannot be doubted that the mere fact of 
being in the service of a Government, unless accompanied by 
permanent residence, will not of itself constitute a domicil; 
vid. Hodgson v. Beauchesne,7 W. R. 397; and 33 L. T. 36. 
Coverture, minority, imprisonment and exile, may ipso facto, 
constitute a domicil ; but this subject will be found discussed 
under the head of “compulsory domicil.’” Of the insuffi- 
ciency of intention only to constitute a domicil there can be 
no doubt, and it has also been held that a testator’s descrip - 
tion of himself is not sufficient for thatpurpose. Vid. Whicker 
v. Hume, 13 Beav. 366, afterwards carried to the House of 
Lords, and which will be hereafter referred to. 
(To be continued.) 


~~ 
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The Courts, Appointments, Promotions, 
Vacancies, &c. 


MIDDLESEX SESSIONS. 


Jan. 1—The criminal business of the county of Middlesex 
was resumed this morning at the Sessions-house, on Clerken- 
well-green, for the first time since the completion of the altera- 
tions, which appear to give great satisfaction to the public, and 
for the future the whole of the sessions business (excepting 
appeals) will be conducted at Clerkenwell. 

he learned Assistant-Judge, Mr. Bodkin, presided; with 
Mr. Payne, deputy; Mr. Pownall, chairman of the bench, and 
a great number of magistrates, were present. 


The Lord Chancellor ‘has ordered the name of Mr. Warde, 
of Clopton House, Warwick (who was the defendant in the, 
‘action of Hooper v. Warde, recently tried in the Court of 
‘Queen’s Bench), to be struck out of the commission of the 
peace for that county. 


i - 


Rerent Becisions. 


(Aeitey >y J. Napier Hicoins, Esq., Barrister-at-Law; Common Law, 
by James Steraen, Esq., LL.D., Barrister-at-Law.} 


EQUITY, 
Desror ap Creprror-—Ricut To Poricy o¥ ASSURANCE 
AFTER PAYMENT OF DEBT. 
Courtenay v. Wright, V. C. S.,.9 W. R. 158, 
_ There have been before the Court of late years several cases 
in which the question of the right of a creditor to retain a 


policy of assurance after the payment of his «lebt, has been 
discussed; but until lately there was hardly any express 





authority upon this point. A short review, therefore, of the 
decisions relating to it will not be without use. 

It was decided in Burridge v. Rowe (1 Y. & C. 183), that 
the voluntary payment of premiums on a policy of assurance, 
confers on the payer no interest in the policy; and according 
to Triston v. Hardey (14 Beav. 232), where a person effects 9 
policy in his own name upon the life of another, declaring 
that the assurer is interested in the other’s life, the fact that 
some of the premiums were paid by the other dees not rebut 
the presumption that the policy belongs to the assurer. In 
Morland vy. Isaacs (3°W. R. 397), a creditor insured his 
debtor's life, charging him, by consent, with the premiums, 
There was not any express contract as to the ownership of the 
policy; but the creditor admitted that he would have assigned 
the policy to the debtor, if requested to do so, upon payment 
of the debt; and the debtor having died, the question was to whom 
the proceedsof the policy belonged? There could be little doubt 
in such a case that the balance of the money so obtained, after 
payment of the debt and premiums, belonged to the estate of 
the debtor; and accordingly Sir J, Romilly, M.R., decided that 
the creditor was a trustee of this balance. In his judgment, 
his Honour refers to the distinction between the case of an 
annuitant and that of an ordinary creditor insuring a debtor's 
life, and charging him with the premiums. “ If,” said the 
Master of the Rolls, “an annuitant insures the grantor’s life, 
the expense comes out of his own pocket, and is an equivalent 
for the loss he might otherwise sustain by the premature death 
of the grantor. ‘The case of a creditor who makes the debtor 
pay the premiums is different.” Since this decision an 
important case of an annuitant secured by a policy of 
assurance has come before the Court:—Gottlieb v. Cranch, 
4D. M.&G. 440. In that case a money lender agreed to 
advance a sum at £8 per cent. per annum, “ besides insurance 
of the life” of the borrower, who executed a bond. with 
sureties conditioned for the payment of an annuity during 
his life, equal to the aggregate sums of the annual percentage 
and premiums, there being a condition for the cesser of the 
annuity on payment of the sum advanced—but nothing was 
said as tothe policy. The case was originally heard before 
the Vice-Chancellor Stuart, (see 17 Jur. 686.) who declared that 
the policy on payment of the original sum borrowed belonged 
to the borrower, being of opinion that the evidence showed 
that the bond was not ar entire transaction in itself, but that 
the whole transaction was intended only to provide for the re- 
payment of the sum lent, the object being merely a security 
and indemnity to the lender. The Lords Justices, however, 
decided on appeal that the borrower had no equity to have the 
policy delivered to him. The main ground of their lordships’ 
decision was that the lender was an annuitant, and effected 
the policy for his own protection. “It generally or often 
happens,” says Knight Bruce, L.J., “ that when an annuity is- 
purchased, the amount of the annuity, or the price to be given, 
is fixed on the principle of obtaining for the purchaser 2 
certain amount per cert. for his purchase money, and enough 
also to insure on the ordinary terms the life on which the 
annuity depends;” and this being so their lordships were of 
opinion that there were no special circumstances in the case or 
contract between the parties to take it out of the general rule. 
Wherever, therefore, the intention is that the grantor of an. 
annuity by way of security should have the advantage of a. 
policy of assurance upon payment of his debt, there should be 
an express stipulation to that effect. At the same time it is 
not very easy to understand the equity which, in such a case 
as Gotilieb v. Cranch, gives to the lender not only the amount 
of his debt, but also a fund which admittedly was intended for 
his security only, and which was provided at the expense of 
the borrower. 

The cases ot annuitants, however, as has already been men- 
tioned, are distinguishable from those of ordinary lenders, in: 
which it is not so easy to arrive at anything like a definite 
principle. In Drysdale v. Pigott, 4 W. R. 518, Sir John 
Romilly, M. R., laid it down that where a creditor insures’ 
his debtor’s life, the question whether the debtor was in his life- 
time liable to repay to the creditor the amount of premiums 
paid by him, is the test by which the title to the policy 
money on the debtor’s death is ordinarily to be determined; 
and this was in accordance with his Honour’s decision in 
Morland v. Isaacs. In Drysdale v. Pigott, however, although’ 
the debtor paid the first premium he refused to pay the second 
which had been paid by the creditor, Under these circumstances: 
the Master of the Rolls was of opinion that’the policy was con~ 
tinued by the creditor for his own benefit; that he could not: 
have compelled repayment of the premiums to him; and that 
therefore he was entitled to the proceeds of the policy. On 
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wppeal, however (5 W. R. 773), the Lords Justices held that 
Be policy belonged to the estate of the debtor subject to the 
Tien of the creditor for his payments in keeping it on 
foot upon the grounds that originally the policy be- 
Jonged to the debtor; and, although by his refusal-to pay 
subsequent premiums, he risked its destruction, yet that the 
ereditor was to be regarded only as preserving by his payments 
his debtor’s pledge, which would be for the benefit of the owner 
(the debtor) subject to the creditor's lien on it for his debt, and 
the expenses of its preservation. ‘Turner, L.J., observed that 
the creditor “was mortgagee of a policy, and there was nothing 
tobar the right of the debtor to redeem, except the fact that 
when applied to for payment of the premium to keep the policy 
on foot, he refused to pay it.” ‘The same question in effect was 
raised in Lea v. Hinton, 19 Beav. 324, of which the marginal 
note is as follows:—‘“It <A. effects a policy of assu- 
yance upon the life of B., to cover a debt due to him 
from B.; or if A. effects a policy in the name of B., in 
whose life he has no interest, the representatives of B.’s estate 
could have no claim upon it. But where there is a presumption 
from the dealings and transactions between the parties, that the 
policy was effected with the privity and concurrence, and on 
account of B., for the purpose of securing a debt due by B. to 
4 third party, for which’A. is surety, the onus is thrown upon 
A. of rebutting that presumption.” In that case, A, had bor- 
yowed £300, and B., his solicitor, had joined with him in secu- 
ting it. Very shortly afterwards, B. insured A.’s life in the 
name of B., after communications with A. The evidence being 
unsatisfactory at the hearing, and the Court being of opinion 
‘that the onus of proving the title was thrown on B., and he 
having failed to rebut the presumption that the policy was 


effected to secure the debt, it was held by Sir John Romilly, , 


MR., that the policy belonged to <A.’s estate. It ought to be 
mentioned that the security in which B. joined was ,a joint and 
several promissory note which was of the same amount as the 
policy of. assurance. Upon appeal the Lords Justices held that 
to the extent to which’ the insurance money was not required 
for indemnifying the surety it ought to be applied in payment 
of the debt. (See the observations of Knight Bruce, L.J., 
explanatory of his judgment in this case, 2 De G. & Jones, 
595. 


In Courtenay v. Wright, the question arose between the 
grantor and grantee of a life annuity; and Stuart, V.C., 
in his judgment, thus states the principle which is to be ex- 
trasted from Lea v. Hinton, and Drysdale v. Pigott. “Where,” 
said his Honour, “ the relation of debtor and creditor subsists, 
and the true construction of the instrument and the evidence 
of the real nature of the transaction shows that the policy of 
assurance was effected by the creditor as a security or indem- 
nity, if the debtor substantially bears the expense of that secu- 
rity, he is, on a principle of natural equity, entitled to have the 
security delivered up to him when he pays his debt, which it 
was directly or indirectly at his expense effected to secure. 
This is an application of the maxim, ‘ Qui sentit onus sentire 
debet ct commodum.’” The same principle is recognised by 
tho civil law, as appears by the following passage in the Digest 
(50,17, 10):—“ Secundum naturam est, commoda cujusque 
tei eum sequi quem sequuntur incommoda.” The Vice- 
Chancellor distinguishes this case from Lea v. Hinton, and 
Drysdale v. Pigott, that in both of the latter the insurance was 
optional, and the creditor was not supplied beforehand by the 
debtor with money sufficient to defray the premiums, but that 
the payment of them by the creditor was optional, and made 
with his own money for a purpose beneficial to himself. The 
contrary would of course be the fact where provisions for the 
premiums was made by an annuity; and this distinction ap- 
pears to be plainly founded on natural equity. The decision 
of the Vice-Chancellor, however, appears to be hardly recon- 
cileable with Gottlieb v. Cranch. 


COMMON LAW. 
Procepure—-AMENDMENTS AT Nist Prius—15 & 16 Vicr. 
©. 76, 8. 222, 

St. Loshy v. Green, 9 W. R., C. P., 119. 

There is probably no single section in the whole of the Com- 
mon Law Procedure Act, 1852, which worked a greater change 
in the system existing prior to that statute, than the 222nd, 
which (as it were) gathered up into a single proposition all 
the previous declarations of the Legislature in favour of com- 
mon sense against mere technicalities, and provided in the 
most sweeping terms that “it should be lawful” for a judge, 
At all times, to amend all defects and errors in any proceeding 
in civil causes, whether there was anything in writing to amend 
*by or not, and whether the defect or error were that of the 








party applying to amend or not, and that all sueh amendments 
might be made with or without costs, and upon such terms as 
to the court or judge should seem fit. And, not content with 
conferring these large permissive powers of amendment, the 
Act proceeds in the following way, “ and all such amendments 
as may be necessary for the purpose of determining in the 
existing suit the real question in controversy between the 
parties shall be so made.” 

Had this clause been acted upon according to the very 
liberal terms in which it was framed, and in the way in which 
it was probably intended by its original proposer to operate, it 
is obvious that considerable inconvenience would have followed 
in practice. There would have been a total cessation of all 
attempts at precision in the pleadings, or even in duly launch- 
ing the case by placing the proper parties on the record, as 
plaintiffs and defendants. Hence the judges, instead of the 
litigants, would have been saddled with the burthen of laying 
the real matter to be decided before the jury—a result which 
would, also, have materially increased the expenses of both 
parties, by making it necessary for them to provide themselves 
with evidence for the trial which, after all, might turn out not 
to be material or required, at the risk of being met with some 
claim or defence for which they were totally unprepared. At 
the first outset, some attempt was in fact made to persuade 
judges under this provision of the new Act to make amend- 
ments which would have been attended with results of the 
nature just alluded to; but matters soon settled down to a 
more reasonable footing, and it was felt that, like other 
single texts, the 222nd section of 15 & 16 Vict. c. 76, was 
not capable of sound construction without referring to 
other parts, and the entire spirit and bearing of the statute 
of which it formed a part. : 

Mr. Justice Maule, with the acuteness for which he was 
so remarkable, was one of the first to perceive the necessity 
for some caution in construing the new powers of amend- 
ment given by the Act. In Wilkin v. Reed (15 C. B. 192), 
he refused to amend a declaration, by inserting therein an alle- 
gation which had become necessary to the plaintiff's success, 
owing to the evidence given at the trial, but which raised a 
new question not previously in the contemplation of the par- 
ties. The Court in banco held his decision to be right, and this 
doctrine has since been often acted on. It was also soon de- 
termined by all the three Courts, that notwithstanding the 
obligatory words at the end of the section, it is not impera- 
tive on the judge to add a pleading, whatever his obligation 
may be with regard to altering one already on tlie record. 
And they have also repeatedly intimated that they will seldom 
interfere with the discretion of a judge in refusing to amend 
(see, for example, the observations of the Court in Brennan 
v. Howard, 1 H. & N. 138). In consequence, probably, of 
this intimation, points for judicial decision upon this provision 
have been more rarely brought before the courts in banco, the 
parties being content with the decision of the judge presiding 
at nisi prius, where it forms a fertile resource for a speculative 
application by the losing parties (see Fost. & Fin., N, P. Rep. 
passim). 

In the present case, an amendment under the following cir- 
cumstances, which had been acceded to at nisi prius by 
C.J., was made the ground for an application for a new trial. 

The action was by a consumer of coals against a coal mer- 
chant for delivering coals of a different and inferior descrip- 
tion from those contracted for. And the defence was, that the 
plaintiff had agreed to the substitution. The terms used in 
the declaration described the whole quantity of coals con- 
tracted for, as being both screened and unscreened ; which, of 
course, was manifestly inconsistent; but, inasmuch as the real 
question between the parties was whether the coals delivered 
were screened or not, the judge amended the declaration ac- 
cordingly, and at the expense of the defendant. In taking 
this course, he was upheld by the Court, who at the same time 
took occasion to express their opinion—first, that under the 
provision of the Act, the judge was bound to correct the faulty 
description of the goods in the declaration, so as to make the 
pleadings fit the contract; and second, that in such a case, the 
costs of the amendment ought not to be paid for by the plain- 
tiff if he succeeded generally in the cause, inasmuch as it 
must be taken that the defendant knew the real matter in dis- 
pute, and being aware of the blunder in the pleadings, was 
desirous to take advantage of the mistake. 


vy, 


PractickE—RENEWING WRIT TO SAVE Stature oF Lia. 
TATIONS. 


Bailey v. Owen, 9 W. R., B, C., 128, 
In Cornish v. Hochin (1 Ell, & Bl. 602), an application was 
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made to the Queen’s Bench, to amend a writ of summons 
which (a writ for the- same debt having been regularly sued 
out while the plaintiff's claim was alive, and having been con- 
tinued by alias and pluries writs, according to the practice 
then in force, for the purpose of. saving the Statute of Limita- 
tions), bore on it a faulty date, and one which made it appear 
to have issued when in fact it did not issue, i,e., when the first 
writ issued. The Court acceded to the application, though 
with some little hesitation, chiefly on the strength of the 222nd 
section of the Procedure Act, discussed in the aecount above 
given of St. Losky v. Green, for the real question between the 
parties (it was remarked) was, whether the suit was or was 
not barred by the Statute of Limitations. They intimated, 
however, that neither before nor since the Act would an 
amendment, with the object of saving the Statute of Limita- 
tions, be ordered, if it was sought thereby to make the record 
not conformable with the actual facts of the case. 

In the present instance, they carried this resolution into 
effect; for an application was made to them to cause a writ to 
be resealed (according to the present practice of renewal) nunc 
pro tunc, that is of such a date as would keep the action alive 
+—the case being that the writ had not been, in fact, renewed 
in time, owing to the error of aclerk. This course the Court 
refused to authorise, observing that by so doing they would 
be extending the time for suing given by the Statute of Limi- 
tations; which, of course, was beyond their power. 


~<- 
— 





Correspondence. 


POWERS TO TRUSTEES, MORTGAGEES, &c. 
23 & 24 Vict. Cap. 145. 


By section 34 it is provided that the provisions of the Act’ 


“except as hereinbefore otherwise provided,” shall only extend 
to. deeds, wills, &c., after its date. I have gone through the 
Act, and cannot find any clause which is expressly made re- 
trospective. I shall be obliged to any of your readers who 
can enlighten me by stating the clauses which are retrospective. 
Contrast sections 17 and 21 of the same Act as to receivers. 
Will not the 21st section (which regulates the salary, and 
provides that it may be fixed in the appointment, which sec- 
tion 17 provides, is to be made by the mortgagor), verbally 
render nugatory the provisions of the Act? Will not a mort- 
gagor fix such an inadequate salary or commission as to pre- 
vent the receiver accepting the office? 

See section 11 of the same Act. Suppose A. B. by a deed 
charges his estate, but does not hand over any deeds, and then 
creates an ordinary mortgage, and does hand over the deeds. 
—in what position would the second mortgagee be? Would it 
be negligence in the party having the charge that he did not 
get the deeds? Would he be able to sue the mortgagee, under 
section 16, for the deeds? Will not these provisions open the 
door to frauds? 

Again. See sections 11&15. If the}charge is a charge 
on a term only, and the party who gave the charge had the 
fee, can the fee be sold under section 15? The language of 
these sections is very large. B. P. A, 


oe 


POOR LAW BOARDS AND ATTORNIES. 
22 & 23 Vicr. Cap. 49, 8. 5. 


By this Act it is enacted that guardians shall not be required 
by any rule of law to pay the bill of any solicitor or attorney 
until the final determination of any suit or proceeding, or 
until he shall cease to be retained by them, but the biil of costs 
shall be duly taxed. 

It is true that besides the above enactment there is a proviso 
that nothing contained in the Act shall prevent payments on 
account to an attorney; but why should solicitors and attornies 
be compelled to wait the final determination of a suit or pro- 
ceeding which may not be in their own control? 

What do our two Law Societies say to this Bill having passed 
into law? B. P. A. 


COPYHOLD MORTGAGE. 

In answer to(X. Y. Z. see ante, p. 146), presuming that the 
enfranchisement in question was made with the consent of the 
yhold commissioners, the effect of it will be to pass the 
legal estate to the tenant on the court rolls at the time of the 
enfranchisement, who in this case appears to be the mortgagor. 
The mortgagee had not the legal estate, but only a right to be 

, admitted; he will, therefore, I apprehend, stand in the position 





of an equitable mortgagee upon the freeholds. The endors, 
ment upon the conditional surrender by the mortgagee of the 
repayment of the mortgage money, would, I should think, jp 
a sufficient discharge. I cannot find anything in the 46) 
section of the Copyhold Act, 1852, to make a deed necessary ' 
A. G. P, 


-——___—_-—---- 
The Provinces. 


Biakenneav.— The Birkenhead Street Railway: The right 
of the road.—At the Birkenhead Police-court, on Thursday 
the 27th ult,, James Connolly, a cab-driver, appeared in answer 
toa summons charging him with having wilfully obstructed 
one of the Birkenhead Street Railway Company’s omnibuses, 
and also with having assaulted Joseph Garrow, the conductor 
of the omnibus. From the evidence of Garrow, who was the 
complainant, it appeared that on the morning of the 12th ult, 
having changed horses at the Park end, he was proceeding on 
his journey along the railway towards the ferry terminus, 
Just as he was about to start the defendant drove his horse 
and car on to the line of rails. In doing so he was about 100 
yards in front of the omnibus, and was proceeding at a walking 

Witness had to stop his omnibus in consequence ot the 
slow pace at which the defendant was going, and he went to 
the latter and requested him either to move quicker or to draw 
to one side, in order that the omnibus might be allowed to 

ass, Instead of doing either, the defendant turned round and 
ghed at him, and then struck him with his whip across the 
shoulders, The same slow pace was maintained by the defen- 


| dant until he reached Bridge-street, about. fifty yards from the 


ferry terminus, at which point he went off the rails. In con- 
sequence ot being so hindered, the omnibus, which had been 
impeded by the defendant for about a mile, was considerably 
later in reaching the ferry than it should have been, and many 
of the passengers missed the boat. The facts were. not dis 
puted, and the question resolved itsel®into one of “ right of 
way.” It was contended on the part of the complainant, that 
a the Birkenhead Improvement Act, which constituted 
them surveyors of high-roads, the Birkenhead Commissioners 
had power so to alter, amend, and construct those roads as they 
thought would add to the public convenience; and also that 
they were empowered to try experiments with the view of 
facilitating the passage of vehicles, The complainant, it was 
stated, was proceeding on the only part of the road he could 
use, whereas the defendant, who wilfully obstructed his pro- 
gress, could at once have allowed him to pass by going on one 
side, without trouble or inconvenience to himself. On the part 
of the defendant it was contended that the commissioners had 
no right to authorise the laying down of a line of rails along 
the roads, The defendant was prometing along the highway 
in the ordinary manner, which he had an undoubted right to 
do, and if the complainant wished to pass him he should have 
done so by driving to one side, and not have expected the de- 
fendamt.to move aside for him. After a brief consultation the 
magistrates dismissed the charge of obstructing the complain- 
ant. The charge of assault was then withdrawn, Notice ot 
appeal was given. [For an exposition of the law upon this 
novel point see Foreign Tribunals, ante p. 70.] 
Birmincuam.—The following is a copy of the circular 
addressed by the Town Clerk to the principal boroughs in 
England and Wales, numbering about 135. The replies re- 
ceived lead to the expectation that a powerful influence will be 
brought to bear on Parliament when the question comes before 
it:—‘ Birmingham, November 28th, 1860. Dear Sir,—I beg 
to call your especial attention to the reports of the application 
made by the Solicitor-General to the Court of Queen’s Bench 
on the 8th instant, for a rule calling upon the justices of this 
borough to show cause why a mandamus should not issue com- 
manding them to concede to the Mayor the right he claimed to 
preside at all sessions and meetings of the justices, by virtue 
of the precedence conferred upon him by the 57th section of 
the 5th & 6th William 4th, cap. 76. I venture to call your 
attention to the interpretation put upon the section in question 
by their lordships, and particularly by the Lord Chief 
Justice, who considered that the precedence ‘in all places’ 
thereby conferred upon the Mayor was merely social pre- 
cedence; as, for example, that he weuld be entitled to go first 
into a room, and the like. Now it is quite clear that on all 
occasions social precedence would be readily accorded to all 
pation holding the office of Mayor, and would continue to 
accorded to them by all persons with whom they might 
come in contact, of mere courtesy and politeness, in the 
absence of any enactment on the subject. Indeed, it is diffi- 
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ult to conceive the effect or utility of any enactment 
conferring mere social precedence, as it is described by the 
Lord Chief Justice. It is still more difficult to conceive that 
it could have been the intention of the Reformed Parliament 
which enacted the Municipal Corporations Act to confer such 

ence upon the mayors of boroughs as that described by 
the Lord Chief Justice. That Act was passed for the abolition 
of the alleged corruption and the unnecessary paraphernalia 
and parade of the old corporations, and it is not very likely 
that at such a time and in such a mood the Commons would 
consider it necessary to give a dinner-party precedence to the 
high = functionary they were creating by the Act referred 
to, Under the circumstances, some decided action is neces- 
sary, and to that end I shall be glad to be informed that your 
corporation will be prepared in the next session of Parliament 
to assert the right of your Mayor to the position so rightfully 
claimed by the Mayor of Birmingham, and to join a deputa- 
tion of the whole of the Mayors and Town Clerks of the 
kingdom, to the Home Office, for the purpose of vindicating 
and restoring (if possible) by legislation the privilege intended 
to be conferred by Parliament upon the people’s magistrate. 
- dear sir, yours truly, Tuomas STANDBRIDGE, Town 

erk. ‘ 

WaKEFIELD.—At the West Riding Christmas Sessions, heldin 
this town on the Ist inst., the subject of the salaries of coroners 
was brought before the Court. The Finance Committee had 
taken into consideration the Act providing for the payment of 
coroners by salaries instead of fees, which came into force that 
day. The Act provided that the salaries should be fixed on 
the average of the fees of the five years ending December 31st, 
1860; and the committee considered that they should be paid 
according to the Act. The coroners, at a consultation they had 
had with the committee, wanted to bring the disallowed fees into 
the average, but that the committee would not assent to. If 
the coroners were dissatisfied, however, they could appeal to 
the Treasury. The coroners who were present were asked if 
they had any objection to the course proposed, and Mr. T. 
Taylor said that for his part he could not as a matter of -prin- 
tiple accept the average. He had fees disallowed which ought 
to be allowed. He did not wish, however, to make 
the question merely a pecuniary one; and he should, therefore, 
be content with a slight advance on the average. He should 
for instance be content to receive £150 per annum. After a 
short discussion, it was arranged that the coroners and the 
committee should have another conference on the subject. It 
is stated that the question has been postponed to the adjourned 
sessions at Sheffield, in the hope that some settlement may be 
arrived at which will render an appeal from the coroners to 
the Treasury unnecessary. 

York.—Our readers will recollect that during the recent 
assizes a jury were locked up, owing to their foreman dissenting 
from the opinions of his fellows. It is stated that the jury did 
not fare so badly as refractory jurymen generally do—that 
they had the advantage of gas and fire, and were kindly 
shpplied by the High Sheriff with tea, Notwithstanding 
these concessions to their comfort, the feelings of the jury- 
men may well be imagined, locked up, as it is stated they 
were, through the obstinacy of an ignorant or prejudiced 
foreman. It is rumoured that their remarks upon that 
individual were by no means courteous, and that when he 
made preparations for a comfortable night by reclining on a 
couple of chairs, and commenced eating some monster sand- 
Wiches, evidently provided for such a contingency, their 
indignation reached a climax. The night became bitterly cold, 
and to keep themselves warm the prisoners had to stamp about 
the room. Any man with tobacco and a pipe or a pocket 
flask would have been looked upon as an angel of mercy, 
The colder it grew the more frantic were the jurymen, and the 
stronger their denunciation of their torturer, who was gradually 
subsiding into'a slumber, betraying symptoms of an asthma- 
tical affection. Here was an opportunity for revenge! 
Accordingly, some paper was ignited, and. wlienever the 
foreman sluinbered he was smoked into a severe fit of coughing. 
But the fire burnt low and threatened to expire—and towards 
dawn the cold became so severe, that longing glances were cast 
atthe books, bookcases, aud massive table. Fuel was the 
great want, and, fortunately, a deal-box was espied in a corner. 
It was immediately smashed open and disclosed a complete 
set of burglar’s instruments—ready for a ease which was to 
come on nex: day. ‘This served again to kindle the fire, and 


Jury managed to exist til! morning, when they were dis- 

; not, however, until they had heard themselves 

roundly abused by the county policeman, to whom the box 
belonged 





Foreign Tribunals and Jurisprudence. 


SUPREME COURT, CEYLON. 
APPEAL FROM CourT OF REQUESTS, JAFFNA, 


(Present—Sir Epwarp S, Creasy, C.J., the Hon. Mr. Jus- 
tice Mor@an.) 

The following judgment contains an interesting discussion on ‘ 
the difference between the English and the Roman-Dutch law 
as to the liability of the owners of ferocious animals. 

_ Judgment.—Folkard v. Anderson.—This is an action brought 
on account of injuries which the plaintiff sustained from some 
dogs belonging tothe defendant. Evidence was adduced before 
the Commissioner of the Court of Requests, as to the ferocious 
habits of the dogs; but he considered that there was no suffi- 
cient proof of the owner’s being aware of their ferocity. We 
agree with him in thinking the proof, as to this point insuffi- 
cient. The commissioner dismissed the case, holding that , 
proof of the owner’s knowledge of the dogs’ mischievous habits 
(technically called proof of the scienter) is indispensable for 
the plaintiffs right to a verdict. According to English law 
the commissioner’s judgment would be correct. ‘The English 
courts hold that “the gist of the action is the keeping of 
the animal after Anowledge of its mischievous propensities”’ 
(see the judgment of Lord Denman, C. J. in May v. Burdett 
9 Q. B. 101). But according to the Roman-Dutch Law, which 
we are bound to follow, the decision ought to have been the 
other way. The Roman-Dutch law does not require a man, 
who has been injured by the mischievous animal of another 
man, to prove that the owner knew the animal’s mischievous 
habits. This difference between the two systems of jurispru- 
dence is pointed out by Lord Campbell in the recent case of 
Gethling v. Morgan. Lord Campbell there contrasted the law 
of Scotland (which like the Dutch law is founded upon the 
Roman, though the Dutch and Scotch systems are not in all 
respects the same) with the law of England; his lordship ruled 
indeed that the circumstances of the case then before him 
made the defendant liable, and showed sufficient proof of the 
scienter even according to the law of England: but his lord- 
ship added, “ According to. the law of Scotland there is no 
occasion to shew the ferocious habit of the animals or the 
scienter: and where an injury has been done to an innocent 
person, it certainly seems more reasonable that the loss should 
fall upon the owner of the animal which has done the mischief 
than upon the party injured.” Lord Campbell in these ex- 
pressions evidently alluded to the well known jural principle 
that where one of two innocent persons must suffer, the loss 
ought to fall on the one by whose act or omission the loss has 
been occasioned. As the rules of law respecting the liability 
of owners of animals are matter of frequent practical import- 
ance, we have, in framing our judgment in this case, thought it 
desirable to deal more fully with the subject, than we should 
have done, if cases of this kind were more rare. It is a 
general rule of Roman-Dutch law, that the owner of a brute 
animal, which has injured another person, is liable for such 
injury, but the degree of liability varies, according to the 
nature and-the habits of the animal, and the circumstances 
under which the injury was inflicted. The authorities on this 
part of the law are most fully collected in the commentary of 
Voet on the ninth book of the Pandects, title 1, “ Si quad- 
rupes pauperiem fecisse dicatur.” Von Leewen in the 29th 
chapter of his fourth book, being the chapter “on obligations 
arising from causes similar to crime,” is explicit on the subject. 
He also treats of it in the 31st chapter of his “ Censura For- 
ensis.” To these may be added Vandevater’s commentary on 
the ninth chapter of the fourth book of the Institutes; the 
commentary of Vinnius on the same, Gronewegen, “ De legi- 
bus abrogatis,” p. 54; and Grotius pp. 252, 253 of Herbert's 
translation. The most ancient of all the authorities and the 
foundation of a great part of the law on the subject, is a law 
of the twelve tables cited and incorporated in the Institutes 
and in the Digest. By the law an “actio de pauperie” was 
given to a person who had been injured by the brute animal 
of another, such brute animal being of a species not naturally 
mischievous to mankind. The owner of the animal was under 
an alternative liability. He was bound to make good the 
damage, or to give up to the injured person the animal that 
had done the injury. The A:dilitian edict forbade the keep- 
ing of savage animals in or near to a place of general resort 
and thoroughfare, so as to endanger the public, If such an 
animal, so kept, injured a freeman, the owner was bound to 
make full compensation, and could not release himself from 
such liability by giving up the animal. Without discussing 
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here in detail the subsequent legislation of Rome and Holland - 


on this subject, we may state the general results, as applicable 
to the administration of justice in Ceylon, to be as follows. 
Where a man’s brute animal does an injury to another person 
(such injury not being done through mere accident, and not 
being provoked and caused by the wrongful act of the injured 
party, and not being immediately caused by the wrongful act 
- of a third person) the owner is always liable. But the owner's 
liability is limited, if the animal were not of a species naturally 
savage, and if also the individual animal were not of mischie- 
vous habits. The limit of the liability of such an innocent 
owner is this: the amount to be given for compensation must 
not exceed the value of the animal which did the injury. 
But, if the animal were of a savage species or if though not of 
@ savage genus, it were of mischievous habits, whether the 
owner knew those habits or not, the owner must make full 
compensation for the injury done by the animal, and cannot 
limit the damages to be assessed against him by the amount of 
the animal’s value. There may be cases in which animals 
not mischievous by species or by habit may be kept in such 
places and under such circumstances as to make them danger- 
ous to the public. If, in such cases injury is done by such 
animals, the owner is liable to make full compensation. 
Applying these principles to the present case, we find abun- 
dant evidence that the dogs were of mischievous habits. There 
is also evidence as to the place and mode in which they were 
kept, which might be important as to fixing full liability on 
their owner: but that full liability is already established by 
the evidence as to the mischievous habits of the dogs. It 
follows that there must be a verdict for the plaintiff. As the 
defendant's liability is not limited by the value of the dogs, 
there is no need to remit the case for any evidence as to this 
to be taken. It is proved that the amount of the plaintiff's 
doctor’s bill was £3 15s. He asks in his plaint for this sum 
only, and it is therefore unnecessary to estimate what he 
might have recovered for personal suffering and annoyance. 
The judgment of the court is that the judgment of the 
commissioner be set aside, and that there be a verdict for the 
plaintiff for £3 15s. and costs. 


olllicientiials 
> 


Rebiew. 





A Treatise on the Liens of Attorneys, Solicitors, and other 
Practitioners. By Wuittzy Sroxes, Esq., of the 

Inner Temple, Barrister-at-Law. Sweet. 1860. 

If the readers of this little volume estimate its merits as 
highly asits author does, he will have good reason to congratulate 
himself. A text book on any legal subject does not afford 
much ground for egotistic display; and the particular subject 
which Mr. Stokes has selected constitutes no exception to this 
general rule. Any topic, however, is sufficient for this purpose 
in the hands of some persons; and a treatise on the law of 
attorneys’ liens, affords Mr. Stokes a sufficient opportunity for 
expressly or inferentially, throughout the course of 190 pages, 
informing the public of his superiority as a lawyer, not only over 
all preceding text writers on the same topic, but over the majority 
of judges who from time to time have been called upon to 
handle it. Thus we find him in the first page of his preface, 
alleging “the inaccuracy with which this subject is handled by 
some of the text writers,” as a reason why such a work 
is wanted; he then proceeds to enumerate four of such 
alleged inaccuracies in his own language and without any 
reference to where they may be found; and winds up his short 
address to the reader by a little quotation modestly intimating 
his own advantage in one important respect over all his pre- 
decessors,—* C’est icy un livre de bonne foy, lecteur.” Asa 
specimen of the mode in which Mr. Stokes treats the judgments 
of the superior and even the highest courte, we may content our- 
selves with a reference to his observations on the recent well 
known case of Shaw v. Neale. We have not sufficient space to 
refer at length to his eriticism on the judgment of the Master of 
the Kolls, although it would furnish a telling example of our 
author's style; but as to the “ startling reason” on which Lord 
Cheltesford rested his judgment in the House of Lords in that 
case, Mr. Stokes says that it would, if valid, “convict the 
common law judges of folly in framing their rule as to set-off 
subject to the attorney’s lien, and overturn a host of cases 
which constitute a body of jurisprudence not, perhaps, inferior 
in importance to the decision in Shaw v. Neale,” (p, 125). 
Now, although we agree with Mr. Stokes in considering as 
untenable the alleged ground of Lord Chelmeford’s decision, 
and that his lordship attributed to the term “lien” too 








— 
limited a meaning; yet we think that Mr. Stokes would hay 
exhibited better taste in discussing the language of the learng 
judge in a more ingenuous if not a more respectful manag. 
Mr. Stokes, however, flatters himself that he has discovered , 
“ lapsus lingus ” of Vice Chancellor Wood (p. 38, note b.); and 
in considering as untenable the ground of Lord C.’s decision, 
he has detected Sir Anthony Hart in a blunder that 
reflect discredit upon a tyro (p. 35, note i.). 

Having said so much upon the manner and style of Mr 
Stokes’ performance—which, although they are no doubt gb. 
jectionable, will nevertheless be found upon the wholé very 
entertaining—it is time that we should give our opinion tipo 
the more important question of the merits of the work 1. 
garded as a law treatise; and upon this we have no hesitation 
whatever in saying that the performance altogether is credit. 
able to the author, and that the treatise will no doubt be 
acceptable to the profession. It is evident that Mr. Stokes 
was sufficiently familiar with the subject before he com- 
menced to write a book upon it, which gave him an im. 
portant advantage over the majority of contemporary. legal 
authors. His treatise is not a mere collection of the margim| 
notes of cases, with some attempt. at classification, but is 
throughout characterised by intimate acquaintance with the 
subject. A mere statement of the heads of the chapters will 
give out readers the best notion of the manner in which he 
has gone about his work. Part 1. Chapter I., treats of the 
subject matter of thejretaining lien. Chapter II., of the persm 
enforcing the retaining lien. Chapter IIL, of the person 
against whom the tetaining lien may be enforced. Chapter 
IV., of the extent of the retaining lien. Chapter V., of the 
enforcement of the retaining lien. Chapter VL, of the tithe 
of enforcing the retaining lien. Chapter VIL, of the defences 
which may be set up to the retaining lien. Part II. ChapterI, 
treats of the subject matter of the charginglien. Chapter IL, of 
the person enforcing the charging lien. Chapter IIL, of the 
person against whom the charging lien may be enforced. 
Chapter 1V., of the extent of the charging lien. Chapter V., 
of the enforcement of the charging lien. Chapter VI., of the 
time of enforcing the charging lien. Chapter VIL, of the 
defences which may be set up to the charging lien. Part Hl. 
Chapter L, treats of the liens of town agents. Chapter IL, of 
the liens of proctors, parliamentary agents, and other legal 
practitioners. . 

The work also contains an appendix of references to forms 
of orders, enquiries, and rules, in relation to the liens of attor- 
neys and solicitors. 


pee —————_—_———_——--- 
Law Students’ Foutnal. 


HILARY TERM EXAMINATION. 


The examiners appointed for the examination of persois 
applying to be admittcd attorneys have appointed Tuesday, the 
22nd, and Wednesday, the 23rd of January next, at hal 
nine in the forerioon, at the hall of the Incorporated 
Society, in Chancery-lane. The examination will commence 
at ten o'clock precisely, and close at four o’clock each day. © 

Articles of clerkship and assignment, if any, with answers to 
the questions as to due service, according to the regulations 
approved by the judges, must be left with the secretary on or 
before Thursday, the 17th of January. 

Where the articles have not expired, but will expire during 
the term, the candidate may be examined conditionally; but 
the articles must be Jeft within the first seven days of term, and 
answers up to that time. If part of the term has been 
with a barrister, special pleader, or London agent, answers 
the questions must be obtained from them, as to the time 
served with each respectively. 

On the first day of examination papers will be delivered to 
each candidate, containing questions to be answered in writing, 
classed under the several heads of—1. Preliminary. 2. 
mon and statute law, and practice of the courts, 3. Convey- 
ancing. 

On the second day further papers will be delivered to each 
candidate, containing questions to be answered in—4, Equity, 
and practice of the courts. 5. Bankruptcy, and practice of 
the courts. 6. Criminal law, an@ proceedings before justices 
of the peace. 

Each candidate is required to answer all the preliminary 
questions (No. 1); and also to answér in thrée of the 
heads of inquiry—viz. common law, conveyancing, and equity, 
The examiners will continue the practice of proposing questions 
in bankruptcy and in criminol law and proceedings 
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of the peace, in order that candidates who. have given 


bei attention to these subjects, may have the advantage of 


answering such questions, and haying the correctness of their 
answers in those departments taken into consideration in sum- 


_ ming up the merit of their general examination. 
_ In case the testimonials were deposited in a former term, 


should be re-entered, and the answers completed to the 


” time appointed. 


QUESTIONS TO BE ANSWERED BY THE CLERK, 
Under .the 4th section of the Attorneys Act, 1860, 
1. How many years, before the execution of your articles of 


- derkship, were you a bond fide clerk to any, and what, attorney 


or solicitor? 

_ 9, State the nature of the business in which you were bond 
fide engaged during that period, and whether under the direction 
and superintendence of such attorney or solicitor? 

3. State the names and places of business of the attorneys or 
solicitors with whom you have been so engaged, and the time 
of-service fo each respectively, before the date of your articles 
of clerkship. 

4. What was your age at the commencement of the ten years’ 
service prior to your articles? 


QUESTIONS TO BE ANSWERED BY THE ATTORNEY. 
1, How many years before the execution of the articles of 


_ clerkship of ——— was he a bond fide clerk to you? 


2. During that period what was the position he occupied in 


~ your office, and what was the nature of the business transacted 


and performed by him under your direction and superintendence 


or of your partner? 


3. Was he bond fide engaged in the transaction and perform- 
ance of such miatters of business as are usually transacted and 
performed by you as an attorney or solicitor? 

4. Did he during the whole of that period faithfully, honestly, 
and diligently serve you as such clerk? 

, 5. State your places of business during the time the said —— 


“was 80 engaged, and the length of time of his service to you 


before the date of his articles of clerkship, in the matters of 
business above referred to. 

These questions are to be answered in the affirmative or 
fegative, and any observations that may be thought necessary 
should be separately added. 





LAW LECTURES AT THE INCORPORATED LAW 
SOCIETY. 
Mr. FREDERICK JoHN TuRNER, on Conveyancing, Monday, 
January 7. 
Mr. George Wireman Hemmine, on Equity, Friday, 
January 11. 


- 


Court Papers. 


Court of Chancery. 
SITTINGS,—Hitary Term, 1861. 
Lorp CHANCELLOR. 
Lincoln’ s-inn. 





Friday, Jan. 11...Appeal Motions and Appeals. 
Saturday ...... 12...Petitions and Appeals. 
Monday eiscbpsap 14 

uesday ...... 15 > Appeals. 
Wednesday ... 16 
Thursday ...... 17...Appeal Motions and Appeals. 
Friday ......... 18 
Saturday ...... 19 
Monday......... 21 > Appeals, 
Tuesday ...... 22 
Wednesday ... 23 

uraday ...... 24...Appeal Motions and Appeals. 
Friday ......... 25 
Saturday ...... 26 
Monday......... 28 > Appeals, 
Tuesday ...... 29 
Wednesday ... 30 
Thursday ...... 31...Appeal Motions and Appeals, 
Master or tain Rows, 
‘ Chancery-lane. 

Friday, Jan, 11.,.Motions, 


Petitions, Short Causes, Adjourned Sum- 
monses, and General Paper, We 


Saturday ...... 12 








Monday Jan. 14 


Tuesday .,.... 15 > General Paper. 
Wednesday ... 16 
Thursday ...... 17...Motions. 
Friday ......... 18...General rae. P naea 

" Petitions, Short Causes, Adjour: am - 
Saturday ...... 19 {reir pA d General Paper. : 
Monday........ 21 
Tuesday ...... 22 General Paper. 
Wednesday ... 23 
Thursday ...... 24...Motions, 
Friday ......... 25...General Fy - " amouia’s 

{ Petitions, Short Causes, Adjourned Sum- 

Bamnetingy oss ss i monses, and General Paper. 
Monday......... 28 
Tuesday ..+s. 29 > General Paper 
Wednesday ... 30 


Thursday .,.... 31...Motions. 

The unopposed Petitions must be presented and Copies left with the Se- 
cretary, on or before the Thursday preceding the on 
which it is intended they should be heard: and any Causes intended 
to be heard as Short Causes, must be so marked at least one clear day 
before the same can be put into the Paper to be so heard. 


Lorps JUSTICES. 
Lincoln’s-inn. 


Friday, Jan. 11,,.Appeal Motions and Appeals. 

Saturd 12 Peitoos in Lunacy and. Bankraptey 
rere see Appeal Petitions and Appeals. 

Monday......... 14 

Tuesday ..... 15 > Appeals, 

Wednesday ... 16 , 

Thursday ...... 17... Appeal Motions and Appeals. . 

Frida 1g { Petitions in Lunacy and Bankraptey 

tage { Appeal Petitions and Appeals. 

Saturday ...... 19 

Monday......... 21 

Tuesday seiaan 22 Appeals. 

Wednesday ... 23 Z 

Thursday ...... 24...Appeal Motions and Appeals. 

Fri 25 Petitions in Lunacy and Bankruptcy 
FAERY wtovcere Appeal Petitions and Appeals. 

Saturday ..... - 26 

Monday......... 28 

Tuesday ...... 29 |! Appeals. 

Wednesday ... 30) 

Thursday ..,... 31...Appeal Motions and Appeals, 


The, days (if any) on which the Lonps Justices shall be engaged in 
the full Court, or at the Judicial Committee of the Privy Council, 


are excepted. 
Vice-Chancellor Sir Richarp T. KInDERSLEY. 
Lincoln's-inn. 
Friday, Jan. Tie seene ad Liscaiiea 
etitions, Short Causes, djourn 
Saturday ...... 12 1 Geiaadinns. . 
Monday......++- 14 
Tuesday ...... 15 > General Paper. 
Wednesday ... 16 
Thursday ..... 17...Motions and General Paper. 
Friday ........ “i ‘al fees 
Short Causes, jjourn wmonses, 

Saturday ...... 19 { and General Paper. 
Monday ...... 21 
Tuesday ...... 22 > General Paper. 
Wednesday ... 23! 
Thursday ...... 24...Motions and General Paper. 
Friday ......... 25...Petitions. Renan les 

Short Causes, Adjourn » 
Saturday ...... 26 | and General Paper. 
Monday ...... 28 l 
Tuesday ...... 29 > General Paper. 


Wednesday ... 30 
Thursday ...... $1...Motions and General Paper. 
Any Causes intended to be heard as Short Causes, must be so marked at 
= clear day before the same can be put into the Pauper to be so 
ard. 
Vice-Chancellor Sir Jonn Stuart. 
Lincoln’s ian. 
Friday, Jan. 11...Motions. : 
Saturday ...... 12 { ge Short Causes, and Genera 
‘aper, 


jabber 15 > General Paper. 
Wednesday ... 16 
Thursday ...... 17,,.Motions and General Paper, 
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18...Petitions and General Paper. 
19...Short Causes and General Paper. 

verece BE 
22 > General Paper. 

eee 23 

24...Motions and General Paper. 
25...Petitions and General Paper. 
26...Short Causes and General Paper. 
28 
29 > General Paper. 
30 


Any Causes intended to be heard as Short Causes, must be so marked, at 
least one clear day before the same can be put into the Paper to be so 
Vice-Chancellor Sir W. P. Woop. 
Lincoln’s-inn. 
Jan. 11.,.Motions and General Paper. 
12 { Petitions, Short Causes, and General 
Paper. 


Friday, 


14 

. 15 General Paper. 

«- 16 

eeeeee 17,..Motions and General Paper. 
18...General Paper. 
19 { Petitions, Short Causes, and General 

Paper. 
21 


22 >General Paper. 
- 23 
24,..Motions and General Paper. 
25...General Paper. 
26 { Petitions, Short Causes, and General 
Paper. 


29 L General Paper. 
. 30) 
31...Motions and General Paper. 
Any Causes intended to be heard as Short Causes, must be so marked, at 


eae a en ene aan ee pe ee oe Pape to be so 


Queen's Bench. 

Sittings at Nisi Prius in Middlesex and London, befre the 
Right Honourable Sir ALEXANDER EpmuND Co€KzuRN, 
Bart., Lord Chief Justice of her Majesty’s Court of Queen’s 
Bench, in and after Hilary Term, 1861. 

In Ter™. 
_ , Middlesez. London. 

Ist Sitting, Monday, Jan. 14} Ist Sitting, Friday, Jan. 18 

2nd Sitting, Monday, Jan. 21 | 2nd Sitting, Friday, Jan. 25 

3rd Sitting, Monday, Jan. 28 

For undefended causes only. 
AFTER TERM, 


| London, 
Feb. 1 | Friday ..........00000 «. Feb. 15 
The Court will sit at ten o'clock every day. 
The causes in the list for each of the above sitting days in 
term, if not disposed of on those days, will be tried by adjourn- 
ment on the days following each of such sitting days. 


CROWN PAPER.—Hisary Term, 1861. 


Kent. The Queen v. The Lords, Bailiffs, and Jurats 
of Romney Marsh. 
Tewkesbury. The Queen ». The Severn Navigation Com- 
missioners, 


Worcestershire. Lord Ward, Appellant; Thomings, Re- 


F spondent. 
Metropolitan Po- | Empson, Appellant ; The Metropolitan 


lice District. { Board of Works, Respondents. 
a Peckham, Appellant; The Metropolitan 
Board of Works, Respondents. 
Gwatkin, Appellant; The Chepstow Water 
Company, Respondents, 


Monmouthshire. 


ay hy rg } ‘The Queen e. Mourilyan and Another. 

Derbyshire. Sudbury, Appellant; Knifton, Respondent. 

Surrey. The Queen v. Rendle. 

, f and, Dic , Appellant; Doubleday, t. 

Berkshire. The Queen ov. The Great Western Railway 
P Company. 





Estcourt, Appellant; Sir H. Oglander, Bart, 
Respondent. 

W. R., Yorkshire, Walls, Appellant; Scott, Respondent. 

Lancashire. Seddon, Appellant; Cocker, Respondent, 

Devon. Batting and Others, Appellants; ‘The Bris- 

tal and Exeter Railway Co., Respondents, 

Essex. Bunton and Others, Appellants; Dare, Re. 
spondent. . 

Menagerie Te: } Walsby, Appellant; Anley, Respondent, 

Kingston-on-Hull. The Queen v. The Overseers of Holbeck. 

Bucks. Gibbons, Appellant; The Vicar, Church. 

wardens, and Overseers of Bledlow, Re- 
spondents, 

Hampshire. Everett, Appellant; Grapes, Respondent, 

Lincolnshire. Bimrose, Appellant; Hampton, Respondent. 

Keut. The Queen v. The Overseers of the Poor of 

Blackmanstone. 

W. R., Yorkshire. Gledhill, Appellant; Sutcliffe, Respondent. 

Cornwall. Luke, Appellant; Charles, Respondent, 

Surrey. The Queen v. The Inhabitants of St. George 

the Martyr. 

Liverpool. M‘Ferran, Appellant; Scott, Respondent. 

Margate. Thorne, Appellant; Colson, Respondent. 

a Thorne, Appellant; St. Clair, otherwise Go- 
, mersal, and Another, Respondent, 
Gateshead. Dunn, jun., Appellant ; The Gateshead Local 
Board of Health, Respondent. 

Salop. Davies, Appellant; Lord Berwick, Re- 
spondent. 

Chandler, jun., Appellant; Ratliff and 
Another, Respondents. 

The Queen v. ‘The Churchwardens, &e., of 
Tiverton, Devon. 

The Queen ». The Governor, &c., of the 
Licensed Victuallers Society. 

The Queen v. The Commissioners acting in 
execution of 43 Geo. 3, c.21, and 50 Geo. 
3, c. 168. 

The Queen v. Aulton, 

The Queen v. Facey. 

The Queen v. The Leeds, Bradford, and 
Halifax Junction Railway Co. 

Northamptonshire. The Queen v. The Inhabitants of Banbury, 
Oxfordshire. 

The Overseers ot East Dean, Appellant; 
Everett, Respondent. 

Tucker, Appellant; Rees, Respondent. 

The Queen v. Pickford. 

The Queen v. The Guardians of the Cam- 
bridge Union and the Inhabitants of the 
Parish of St. Edward. 

The Queen v. The Inhabitants of the Parish 
of Ruyton of the Eleven Towns, Salop. 

Davies, Appellant; Toller, Respondent. 

The Queen v. The Birmingham Water- 
works Company. 

Tunstall, Appellant; Lioyd, Respondent. 

The Queen v. The Inhabitants of Aughton. 

Francis, Appellant; Smithies, Respondent. 

Stephenson, Appellant; Taylor, Respondent, 

The Queen v. ‘I'he Guardians of the Poor of 
Toxteth Park, 

W. R., Yorkshire. The Queen v. The Sheffield United Gas 
Light Co, 

Pi The Queen v, Firth. 

Hampshire. The Queen v. The Isle of Wight Ferry Ca 

s ™~ Queen v. The Rev. C. Shrubb and Ano- 
ther, 

Cardiff. Wadley; Appellant; Godwin, Respondent. 

Kent. The Queen v. The Overseers of Tox 

Park, Lancashire. 

Metropolitan Po- | Anderson, Appellant; Gutteridge, Respond- 
lice District. { ent. 

Cheshire. Stretch, Appellant; White, Respondent. 

Surrey. Newton and Another, Appellant; Skeates, 

Respondent. 
W. R., Yorkshire. Thewlis, Appellapt; Kay, Respondent. 


ENLARGED RULES,—Hitany Term, 1861, 


Betts ¢. Menzios. Enlarged till Judgment given in Exchequer 
Chamber. 

In the matter of Woodcock, Gent., &c.; Ex parte the Rev. J. 
K. Armstrong, D.D, 


Soithampton. 


Warwickshire. 
Gloucestershire. 
Surrey. 
Hampshire. 
Worcestershire. 


Devonshire. 
Leeds. 


Gloucestershire. 
Dover. 


Cheshire. 
Warwickshire. 


Chester. 


Bedfordshire. 
Birmingham. 


Cheshire. 
Leeds, 
Surrey. 
Lancashire. 
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In the matter of the Great Ship Co. and J. S, Russell, 

Monteaux v. Mason. 

The Queen v. Sir J. W. Awdry and Others. 

The Queen v. The Lords, &c., of the Manor of Howden. 

The Queen v. George Gibbs, Esq. and Two Others, Justices, 
and Charles Matthews. 

The Queen v, The General Council of Medical Education, &c. 

The Queen v. The Senior Warden of the Watermen’s Co. and 


Another. 


The Qucen v. The Recorder of Leeds, 


Demurrers. 
Special Case. 


Demurrers. 


Demurrer. 
” 


Special Case. 
Demurrer. 
County Ct. App. 


Sheriff's Ct. App. 
Demurrer. 


Special Case. 
Demurrer. 


” 


Special Case, 


Demurrers. 


County Ct. App. 


Durham. 


Cornwall. 


Pembroke. 


Middlesex. 


London. 
Oxford, 
Gloucester. 
Carmarthen. 
Glamorgan. 


Chester, 


” 


Middlesex. 


SPECIAL PAPER. 
For JupGMENT. 
Castrique v. Behrens and Others. 
Sinclair, Administratrix, &c. ». The Mari- 
time Passengers Assurance Co. 


For ARGUMENT. 

Shrubb v. Eyre. To come on for argument 
with the Special Case. 

Crampton v. Walker, sued with another. 

Barton v. The Burham Brick, Pottery, and 
Cement Co. (Limited). 

Cooper and Another v. Billing and Others, 
Executors, &c. 

Milvain v. Perez and Others. 

Little and Another ». Burge and Others. 

Israel v. Oastler and Another. 

Regents Canal Co. v. Midford. 

Dixon v. Faweus. 

Eastwood ». Fletcher. 

Dutton and Another v. Powles. 

Dollman, Executors, &c. v. Patching. 

The Irish Peat Co. v. Phillips. 

Scott and Others v. Pilkington and Another. 

Munroe and Others v. Pilkington and 
Another. 

Aubert v. Gray. 

Gordon v. The North Staffordshire Railway 
Co. 

Cazenove and Another, Assignees, &c. rv. 
Lister, P. O. 

The Great Indian Peninsular Railway Co. 
v. Saunders. 

Holmes v. Pemberton. 

Lungley v. Ponsford. 

Cox v. Allen. 

Cope v. Norton. 


NEW TRIAL PAPER, 
For JuDGMENT. 
Ashworth v. Stanwix and Another. 


For ARGUMENT. 
Michaelmas Term, 1858. 
Lyle v. Richards and Others. Stands over 
till after the decision of the Court of 
Error, in Reynolds v. Buckley. 


Michaelmas Term, 1859. 
Goode v. The South Wales Railway Co, 


Easter Term, 1860. 

Bickford and Another v. Binning, sued, &c. 
(part heard). Stands over till after the 
trial of Bickford and Another v. The 
Royal Mail Steam Packet Co, 

Barry v. Shipley. 

Kopetzky v. Rudhall. 

Cole and Others v, Denny and Another. 

Evison v. The Oxford, Worcester, and Wol- 
verhampton Railway Co, 

Dorsett v. Muff. 

Thomas ». Rogers. 

Davies an Infant v. Brown, Clerk. 

Evans v. ‘Thomas, 

Adshead v. Needham and Another. 

Hall v. Crawford and Another. 


Triep During TER. 
Noble v. Le Gros, 
Cohen and Wile », De Maillepree. 
Payne v. Revans. 
illio v. Halahan. 





Middlesex. 
London. 


Middlesex. 


” 
” 
London. 


Middlesex. 
London. 


Essex. 

” 
Sussex. 
Surrey. 

” 

” 
Leicester. 
Derby. 
Oxford. 
Worcester. 


Gloucester. 
York. 


Northumberland. 
Liverpool. 


” 
Glamorgan. 
Chester. 


Hants. 
Wilts. 
Devon. 


Middlese, 
London. 


Lloyd v. Shaw. 
Stevens v. Taylor. 
Cook and Others v. Wright. 


Trinity Term, 1860. 
Dixon and Wife v. Bush. 
St. Albyn and Wife v. The London General 
Omnibus Co. (Limited). f 
Wood v. Smith. 
Mitchell v. Hall. 


Michaelmas Term, 1860. 

Saward v. Walkden. 

Mackley v. Pattenden. 

Lane and Others ». Tindal. 

Paterson v. Harris. 

Havill ». Hamber. 

Tamvaco v. Lucas. 

Somes and Others v. Ford and Another. 

Lowrie v. Parker. 

Layne v. Seymour, 

Pow ». Davis. 

Dickenson and Another v. Lane. 

Scott v. Sykes, 

Stevens v. Austin. 

Linden and Others v. Banks. 

Moody v. The London, Brighton, and South 
Coast Railway Co. und Others. 

Ogle v. O'Flynn. 

Goff v. The Great Northern Railway Co. 

Packe v. Mee. 

Marples v. Hartley. 

Gardner v. Harrap. 

Anderton v. The Midland Railway Co. 

Bennet v. White. 

The Queen v. Leatham. 

The Queen v. The Inhabitants of South 
Crossland, &c. 

The Queen v. Bradley. 

The Queen v. Boyes. 

Laverack v. Johnson, 

Gibson v. Chater. 

Mayer v. Spence and Another. 

Mayer v. Firth and Others. 

Jones v. Jones, 

The Stockport Waterworks Co. v. Turner 
and Others. 

Pennell and Others v. Legan. 

Scammell v. Glass. 

— v. The Bristol and Exeter Railway 

0. : 


TRIED DURING TERM. 


Beuchimol v. Gallagher. 
Wood ard Ux. v. Bosanquet, Treasurer, &c. 





Common Pleas. 


REMANET PAPER.—Hiarr Term, 1861. 


ENLARGED RULES. 
To the first day of term. 


Lomas v. Grimshaw. 

‘Ex parte Lord Portsmouth and in an Issue between Partridge 
v. The Enclosure Commissioners. 

Davenport and Another v, Bennett and Another. 

Morewood v. Morewood. 


To the second day of term. 


Stansfield and Others. Assignées v. Mossop. 


To the sixth day of term. 


Baxendale and Others v. The Great Western Railway Co. 
Until application to Court of Chancery ts disposed of. 
Nutt v. The Midland Railway Company. 
To fourth day of term next after trial. 


Slipper v. Back. 
Erwin v. Back. 


Until proceedings in chancery are disposed of. 
Walter and Ux. v. Whitaker. 


Special case, 


DEMURRER PAPER. 


’ Jones v. Tapling. Stands over till: Hut- 


chinson v. Copestake is disposed of. 
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Demurrer. Maitland, Liquidator, v. Graham. 
- Earle v. Hopwood. 
PY Reade v. Conquest. 
nS Oxlade v. The North Eastern Railway Co. 
New trial to be argued herewith. 


County Ct. App. Dunn, Appellant; Lawson, Respondent. 


Case'by order. The Mersey Docks and Harbour Board v. 
eer Cameron and Others. 

= mig The Medway Co. », The Earl of Romney, 

Demurrer. Brown and Others vy. The Mayor, &c., of 


London. 
Case Nisi Prius. Cahill ’. % 9 London and North Western 


App. from Justices. Draper, Appian; Sperring, Respondent. 
” he Guardians of the Cambridge Poor Law 
Union, Appellants; Parr, Respondent. 


” Wallington, Appellant; White and Others, 
Respondcnts. 
” Purnell, Appellant; The Wolverhampton 


New Water Works Co., Respondents. 


Demurrer Trayes and Another v. Worms. 
* James v. Worms. 
” The European and Australian Royal Mail 
Co. (Limited) ». The Royal Mail Steam 
Packet Co. 
Specidl case. In the matter of the Hainault Forest. 
Sp. case on awerd. Bird v. Webb. 
Demurrer. Richbell and Wife v. Alexander, Bart. 
NEW TRIAL PAPER. 
Trinity Ferm, 1860. 
London. Bailey and Another v, Sweeting. 
Michaelmas Term, 1860, 
a Wilson and Others v. Miers and Others. 
Yeames and Others v. Lindsay and Others. 
Jones v. Newport. 
Beds. Hartwell v. Veasey and Ux. 
Cambridge. Hunt and Others, Churehwardens, v. Allgood 
and Others. 
Staffordshire. Whitehouse v. Fellowes, Clerk. 
Bristol. Tu and Others v. Foulkes. 
- Haller v. Worman. 
Kent, Brady v. Tod. 
> Berridge and Another v. Ward. 
Surrey. Wilton v. The Atlantic Royal Mail Steam 
Navigation Co. 
“ Fieider v. Marshall. 
: Hotson v. Howitt. 
Sussex. Hare v. Henty and Another. 
"4 Turner v. Hutchinson. 
Liverpool. Chapman ». Callis, 
fe Wilson v, The Lancashire and Yorkshire 
Railway Co. 
Yorkshire. Oxlade v. The North Eastern Railway Co. 
Demurrer to be argued herewith. 
York. Walker ». The Manchester, Sheffield, and 
Lincolnshire Railway Co. 
Durham. M‘Sweeny v. Douglass. 


Cur. adv. vult. 
Gye v. Hughes. 





Exchequer of Pleas. 
eres IN BANCO.—Hinarr Ter, 1861. 


Friday, Jan. 11...Motions and, Peremptory Paper. 
Saturday, ,, 6 -Errors, ar on, 4 Paper, and Motions. 
Wednesday ,, 7 Special Paper. 

Thursday __,, .-Cirenits Chosen. 

Saturday __,, tat rae Appeals. 

Monday, ,, 21...Special Paper. 

Wednesday ,, 23...Special Paper. 


ERRORS AND APPEALS. 


For JupGMEnT. 
Error on Bill of } F 


Exceptions. ield v. Lelean. 
Appeal. ee Ay gy Others, Representatives, &c. v, 
Wright, 
For ArGument. 
Appeal. 


Barkworth and “Al &e. & 
pa Others, “Assignees, 





Appeal. Watts v. Shuttleworth. 


Error on Bill of } The Mersey Docks and Harbour Board » ; 


Exceptions. Penhallow and Others, 

Error. Barrow v. "Tootal, 

Appeal. Trew and Another, Executrix and Execu. 
tor, &c. v. The Railway Passengers Aj 
surance Co. 

P Barkworth and Others, Assignees, &. », 
Blundell. 
Error. Swinfen v. Bacon. 
ss Swinfen v. Lewis, 


PEREMPTORY PAPER. 

To be called on the first day of the Term, after the Motions, 
and to be proceeded with the next day, if necessary, before the 
Motions. 

Tapling and Others v. The Isle of Wight Hotel Co. (Limited). 


Adams v. The Great Western Railway Co. 
Danks v. Rose 

Rose v. Danks 

Stephenson and Another ». Chapman. 


SPECIAL PAPER. 
For JUDGMENT. 
Morant v, Chamberlin, 
Morant v. Chamberlin. 
Hazard v. Maré. 
The Grand Union Canal Co, v. Ashby, 


Special Case. 
Demurrer. 


Special Case. 


Demurrer. Tregelles and Another v. Sewell. 
Special C Hamer v. Knowles and Others. 

— Stroyan and Another v. Knowles and Others. 
Demurrer, The Lancashire Wagon Co. v. Fitzhugh. 


Ae eet Read, Appellant; Storey, Respondent. 


For ARGUMENT. 


Demurrers. Brewer v. Dimmack arg Another. Standing 
over for arrangemen 
Demurrer. The London and North Western Railway 
Co. v. The Great Western Railway Co. 
Standing over for arrangement. 
pr The Anglo-Californian Gold Mining Co. ». 
Lewis. To stand over. 
PS Fresart v. Lawrence, sued with others. To 


stand over till issues in fact tried, 
Pennington and Others v. Cardale and Ano- 


Special Case. 
ther. Part heard; to stand over. 


Demurrers. Oxenham v. Smythe, 
Special Case. Blackburn v. Marsden and Others. 
Demurrer, Rogers ». Hadley. Rule for new trial to 


come on with demurrer, 


Special Case. Hutchinson v. Barrow, 


Demurrer. Heugh and Another v, Escombe and 
Another. 
‘—_ bc gal The Queen v. Youle. ' 
Demurrer. The Welland Railway Company »v. Berrie. 
bs Lyall and Another v, Edwards. 
NEW TRIAL PAPER. 
For JupGMEnt, 
Middlesex. Croxon and Others v, Moss and Others. 
Chester. Plant and Another v. Taylor and Others, 
Plant and Another v, Taylor and Others. © 
Liverpool. Robson v. Lees, 
Middlesex. MacCarthy v. Young, 
* Morgan v. Ravey and Another. 
Durham. Cowley and Wife v. The Mayor, &c., of 
Sunderland. 
Liverpool. Pott and Another, Assignees, &c., v,.Lomas. 
24 Bradley v. Dunipace. 
FOR ARGUMENT. 
Moved Easter Term, 1860. 
Liverpool. Seymour v. Greenwood. 
Moved Michaelmas Term, 1860. 
York. Bower and Another v. Hinchliffe. 
Liverpool. Holmes v. Clarke, * 
Exeter. Pring and Another v. Pring and Another. 
Wells. Burridge e peda) 
Chelmsford. Richar 
* Maidstone, 


Hole v. The bourne and Sheerness 
Railway ‘ 


. 
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Hutton v. Hambro. 
Terry v. Reynolds. 
Smith and Ux., Executrix, &c. v. Wilson. 
Searson, Administrator, &c. v. Robinson. 


Nottingham. 


” 


Stafford. Busst v. ” Gibbons. 
a Taylor v. Meeson. 
Gloucester. Rogers v. Hadley and Another. 
Moved after the 4th day of Michaelmas Term, 1860. 
Middlesex. Jackson v. Hay. 
wag Atkinson v. Denby. 
: Walker v. Gode. 
Weber v. Mowbray. 


Wilkinson v. Ibbett. 
Eales v. The Cumberland Black Lead Mine 
Company, 
Rabey »v. Gilbert. 
——_>——— 


Engltsh Munds and Railway Stock 
(Last Oficial Quotation during the week ending Friday evening.) 





RaiLways — Continued: 


oe soeeeees| 233 ||Stock| Ditto A. Stock....| 110 
3per Cent. Red. Ann..| 924 /|Stock| Ditto B. Stock....| 133 
pret Cent.Cons.Ann.| -+ |/Stock|Great Western ...... 1 
New 3 per Cent. Ann..| 924 |/stock|Lancash. & Yorkshire | 115 

New 24 per Cent. Ann.) .<  |/Stock|London and Blackwall.| 64 

Conscls foraccount ».| 92% |!stock|Lon.Brighton&S.Coast| 119 

India Debentures, 1858.|  .. 95 ton. Chatham & Dover} 52 

Ditto 1859.) .. mdonand N.-Wstrn..| 102 

India Stock ....-.....| ++ {|Stock|/ London & S.-Westrn. 

India 5 perCent.1859..| .. tock | Man. Ret & Lincoln..| 55 

India Bonds (£1000) .. an carpoenaies 137 

Do. (under £1000).....| 6 dis.|/Stock con Birm. & Derby| 110 

Exch. Bills (£1000)...| 3 dis.// Stock | Norfolk 
Ditto (£500)....| +» |/Stock| North British ........ 
Ditto (Small) ..| 3 dis.||Stock oe (Brwek.) ‘a 


Enoiisu Fonps. 
Shrs. 


Raitway Stock. 


Shrs. 
Stock | Birk. Lan. & Ch. June.| 83 
Stock 
Stock 





Bent ont Exeter... 101 
Nwall ...eseeeeree 





( ock MD vccccene 
Stock, EasternUnion A.Stock| 39 ||Stock'S. Yorkshire & R.Dun| 80 
Ditto B. Stock....| 28 25 |Stockton & Darlington} 43} 

Stock, Great Northern......| 113} Stock, Vale of Neath ......| 69 

















—_—_—_»>———— 
Lord Cranworth is at present in Paris, and, it is rumoured 


that the object of his lordship’s residence there is to collect 
information respecting the judicial organisation in France. 


—_—_——_>—--- 
Births, Marriages, and Deaths. 


BIRTHS. 

ALDER—On Dec. 29, the wife of William Alder, E8q., Solicitor, of Wells, 
Somersetshire, of a daughter. 

FEAKES—On Dec. 29, the wife of Thomas Eyre Feakes, Esq., of the 
Middie Temple, Barrister-at-Law, of a son. 

MARRIAGES, 

BRADSHAW—HALKETT-— On Dec. 27, ‘Thomas Bradshaw, Esq., of Lin- 
coln’s-inn, to Emily Isabella, only child of the late Colonel Frederick 
Halkett, Coldstream Guards, and granddaughter of General Sir Hugh 
Hatkett, G.C.H. 

COLTMAN—SMITH—On Dec. 24, William B. Coltman, Esq., son of the 

Hon. Mr. Justice Coltman, to Bertha Elizabeth Shore, second 
daughter of Samuel Smith, Esq., ‘of Combe Hurst, Kingston-on-Thaies. 

SPARK—-SANDERSON—On Dec. 20, Frederick Spark, Esq., to Eliza, 
‘Gaughter of the late H. S. Sanderson, Esq., Solicitor, all of Leeds. 

WA —KEENE—On Jan. 3, at the parish church, sree, by the 
Rey. John Jessopp, M.A., honorary chaplain to the King of th i Bel y 
assisted by the Rev. Jordan Palmer, M.A., Mary Ann, third anagh ot 
Charles Watson, Esq., of Leigham Lodge, ‘Streatham, to Thomas Keene, 

», Solicitor, of 77, Lower Thames-street, London. 

WEAK NG—CLARK—On Oct. 4, at Christ Church, Adelaide, South 
Australia, by the Ven. the ‘Archdeacon, William Alfred Wearing, of 
Lincoln’s-inn, Esq., Barrister-at-Law, and Crown Solicitor for the said 

ince, to Jassie, eldest danghter of William Henry: Clark, Esq., of 


elbourne. 
DEATHS. 
BABB—On Dec. 28, at Great Grimsby, Elizabeth, wife of George Babb, 
» aged 65; and, on the 31st Dec., George Pab, Esq., aged 67. 

BAU jHAN— On Dec. 27, Charles Algernon Baughan, Esq.. 28, of 
the firm of Messrs. Robson and Baughan, Solicitors, 13, Clifford’s-inn. 
BENNETT—On Dec. 23, Anne, wife of Robert peapast, Esq., formerly of 

Manchester and Gorton- hall, Solicitor, aged 65 yea 
BOLLAND—On Dec. 29, Eli zabeth Joanna, relict Of Sir William Bolland, 
Knt., late one of Her Majesty’ 's Barons of Exchequer, in her 77t!: year. 
BRIDGM Ba age Rr 30, at Plymouth, Cleland, daughter of C. V. Bridg- 
ears. 
BROWN—On . 27, at Neweastle-upon-Tyne, John Brown, Esq., 


OLOSE—On Dec. 28, at Dublin, in the 33rd F of his age, Arthur Close, 
Eaq., Barrister-atcLaw, of the North EastCireult, 








O’GRADY—On Dee. 29, in Limerick, Miss Martha O’Grady, sister of the 
first Viscount Guillamore, Chief Baron of the Court of Exchequer. 
sa | lle Dec. 28, at Stoke Devonport, William Pridham, Esq., 


BARRON Oe Dee. 31, Samuel Sansom, Esq.,in his 38th year, of the 
firm of Burton and Sansom, Great James-street, Bedford-row, and 
Richmond, Surrey. , 


TEMEi Coden. & 4 Elen, wife of Stephen Teepe. Esq., Q 
WRIGHT—0n Dec. 28, Margaret Eliza, wife of William Wehven Wright 
Esq., of Maize-hiil, Greenwich, and Paper-buildings, Temple. 2 
me Tae 


Bnclaimed Stock in the Wend sf Bugland. 

The Amount of Stock heretofore standing in the following Names will be 
transferred to the Parties claiming the pant unléss other Claimants 
appear within Three Months:— 

Forsty, Samuet, Fisherman. Fortune-bay, Newfouudiand, £100 Consols. 
—Claimed by Tuomas Hotpswort# Brooxine, of 14, New Broad-street, 
London, the administrator of the said Samuel Forsey. 

MANGNALL, James, Attorney-at-Law, Aldermanbury, £5,000 Four per 
Cents.—Claimed by Mary BENWELL, Widow, sole executrix of Charlotte 
sengnall Widow, who was the sole executrix of the said James 

angnall. 





ae wane 


London Gazettes. 


Professional Partnerships Disgolbed, 
Jan, 1, 1861. 


Liorp, OLIveR WIMBURN, x goes Attorneys & Solicitors, 31, 
o es: s-lane, London (Lloyd & Rosher); by mutual consent. 

Lyon, James Wirtit, Kerra Barnes, & Gzorce Henry Extis, Attorneys, 
Solicitors, & Parliamentary Agents, 7, Spring-gardens, Westminster 
(Lyon, Barnes, & Ellis) ; by mutual consent; the business will be car- 
ried on by Keith Barnes & George Henry Elis. Jan. 1. 

Satter, Grorce, & Witaiam Henny Ranptss, Attorneys, Solicitors, & 
Gpevarenpens Ellesmere; Salep (Salter fo Randles); by mutual consent. 


= Binet & Geonce James Oxrver, Attorneys & Solicitors, 77, Ba- 
“tnghalsrct, London (Baker Smith & Oliver); by mutual consent. 
29. 


Famay, Jan. 4, 1861. 

BAKER, JomN, SAMUEL EpwakD Baker, and Ropert PulLvorr, Attorneys- 
at-Law, Solicitors, and Conveyancers, Weston-super-Mare, Somerset- 
shire, by mutual consent. Dec, 31. 

Moores, SaMvEL, and Sinus, Wittsiam, Attorneys, Solicitors, and Conyey- 
pa ge Car Old Broad-street, London (Moores and Sills), by mutual con- 
sent. 

PHILuirs, Ribesw: - GeorcE Putiuirs, Attorneys and Solicitors, Shiff- 
nal, Salop. Dee. 3 


Canindingscup ot of point Stock Companies. 
‘ED IN CHAncer¥. 
“youen Jan. 1, 1867. 
Great WestTERN Coat Company.—V.C. Kindersley will proceed on Jan. 
17, at 2, to settle the list of contributoriés of this Company. 
Fripay, Jan. 4, i861. 
Limirep IN Bankrupscy. 
PaTreNT Woop or Fisrovs Stab Company (LiMITED).- -Commissioner 
Fane will proceed, on January 31, at 1.30, Basinghall-street, to settle 
the list ot contributories of this company. 


Creditors under 22 & 23 Vict. cap. 35. 
Last Day of Claim. 
TuespaY, Jan. 1, 1861. 

Beavcuamp, ANNE, Spinster, Twickenham, Middlesex. 
Tylee, Solicitors, 14, Essex-street, Strand. Jan. 31. 

Cook, GEorce Wituiam, Tailor, formerly of Prince’s-street, Hanover- 
square, Middlesex, then of Kew-green, Surrey, and of Twickenham, 
Middlesex, but late of Turnham-green, Gent. G. H. Cook, Army Clo- 
thier, 6, Albemarie- street, Middlesex, or W. H. Cook, Coach Builder, 12, 
Mounut-street, Grosvenor-square, Executor. Feb. 20. 

Green, Henry, Farmer, High-green, Croome D’Abitot, Worcestershire. 
H. Green, High-green, Executrix. Feb. 1. 

Harrorpd, FReDerick Pau, Esq., Down-place, Maidenhead, Berkshire. 


Blake, Tylee, & 





C. H. Moore, 22, Lincoln’s-inn-fields, Executor. Feb. 21. 
HarGreaves, Jonn, Common Carrier, Hart within W ht 
and of Southport, Lancashire. Rushton & Armitstead, Solicitors, Bolton. 


Feb, 14 

Haagcey, Jouy, Gent., 1, Saville-row, Walworth, Surrey. G. Serrell, 
Solicitor, 14, Upper King-street, Russell-square. Feb. 14. 

Honeson, Isaac, Esq., formerly of Kirby Frith, ap but late of 
Clifton, Bristol. Stone, Paget, & Billson, Solicitors, V Welford- place, Lei- 
cester. March | 

Rune, EvizaBeta, 21, Bedford-street, Reading, Berks. Hoffman, Solicitor, 
59, Broad-street, May 2. 

SHEPHERD, Joun, Gent., Hereford. Lloyd, Solicitor, Leominster. 

Twiaa, Joun, Gent., Wrawby, Lincolnshire. Nicholson, Hett, & ‘ae, 
Solicitors, Brigg. April 1. 

Fripay, Jan. 4, 1861. 

Bacutey, Joun, Farmer, Cossington, Leicestershire. Latham, Solicitor, 
Melton Mowbray, Leicestershire. 

Carr, WILLIAM Swinzurn, Farmer and Vi ear Origen, Crooklands, 
Preston Richard, Heversham, Westmoreland & H. A. Gregg, 
Kirkby Lonsdale. Feb. 14. 

Bois, Exiza Du, Spinster, Bath. Lindo, Solicitor, 17, King’s Arms-yard, 
Moorgate-street, London. Forthwith 

GarRRETT, JAMES, Gent., 22, Carter-street, Walworth, Surrey. Sear- 
borough & Alderson, Solicitors, 5, Bloomsbury-square, W.C. March 6. 

Harcreaves, Jonn, Common Carrier, Hart-common, Westhoughton, 
ad Lancashire. Feb. 14. Rushton & Armitstead, Solicitors, 

to: 

Hart, Estuer, 77, Gloucester-place, Hyde-park, Middlesex. Dec. 28. 
Lindo, Solicitor, 17, King’s yard, Moorgate-street. Forthwith 

Hay, Caristorpasr WILLIaM, ty Aug. 10. Brooks & Dus 
Bois, Solicitors, 7, Godliman-street, Doctors’-commons, London, 
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Haves, Nevitxe, Gent., Western-villas, Great Ealing, Middlesex. Feb. 15 
Surman, 11, New-square, Lincoln’s-inn. 

Howr, Joun, Subsacrist, Lower College-green, Bristol. Feb. 1. 
Solicitor, 6, John-street, Bristol. 


Jones, Witt1aAM, Omnibus Proprietor & Livery Stable Keeper, Grove- | 


yard, Camberwell-grove, Surrey. Feb. 14. Drake & Son, Solicitors, 
38, Walbrook. London. 

Peak, James, Gent., 38, Clarges-street, May-fair, Middlesex. March 1. 
Walter & Moojen, Solicitors, 8, Southampton-street, Bloomsbury Mid- 
diesex. 

Rocers, WitttaMm, otherwise WiLt1am Gourtay Rocers, Parliamentary 
Solicitor, Fludyer-street, Westminster, and late of 20, Great George- 
street, Westminster, and 2, Shaftesbury-villas, Kensington, Middlesex. 
Feb. 1. Miller & Smith, Solicitors, 6, Chatham-place, Blackfriars, 
London. 

Spry, WittiaM, Labourer, late of Tavistock, and formerly of Devonport. 
Jan. 10. Chilcott, Solicitor. 

Wess, RicuarD, Innkreper & Boat Owner, Bourne, Stroud, Gloucester- 
shire. Feb. 1. Ball & Purchas, Solicitors, Stroud. 


Creditors under Estates in Chancery. 
Last Day of Proof. 
TueEsDAY, Jan. 1, 1861. 

Brennavp, Witt, Cotton Spinner, Byerden House, near Burnley, Lan- 
cashire Chaffer v. Brennaud, V. C. Kindersley. Jan. 17 

MAcrPHERSON, KENNETH, Esq., formerly of the Isle of Man, afterwards of 
the city of London, and late.of Mount Vernon and Moffatt, in the parish 
of St. Thomas in the East, in the Island of Jamiaca. M.R. Feb. 26. 

Fripay, Jan. 4, 1861. 

Etworruy, Joun Morris, (commonly called John Elworthy), Gent., for- 
merly of King’s-road, Middlesex, afterwards of Larkhall-lane, Clapham, 
Surrey, afterwards of the Rue Hauteville, in Paris, and late of Passy, in 
France. Percival v. Corsi and Others, V. C. Stuart. Feb. 1. 


Assignments for Benefit of Creditors. 
TuespaY, Jan. 1, 186 
Betoner, Witu1aM, Brewer, Abingdon, Berks. 
& Godfrey, Abingdon, Berks. 
Hancock, Wittiam, Timber Merchant, Union-wharf, Millwall, Poplar, 
Middlesex. Dec 21. Sol. Kingdon, 3, Lawrence-lane, Cheapside. 
Lawson, WILL1AM Stmpson, Grocer, Bucklersbury, London. Dec. 5, Sol. 
Mathews, 102, Leadenhall-street, London. 
Reay, Thomas, Merchant Tailor & Draper, Newcastle-upon-Tyne. 
6. Sol. Joel, Newcastle-upqn-Tyne. 
Spicer, THomas RicuarD, Grocer, 65, John-street, Clerkenwell, Middlesex. 
Dec. 22. Sol. Thompson, 60, Cornhill, London. 
TrupcGELL, Rosert, Tailor & Draper & General Shopkeeper, Aslacton, 
Norfolk. Dec. 1. Sol. Sadd, Theatre-street, Norwich. 
Fray, Jan. 4, 1861. 
Davip, Morcan Wit14M, Draper & Grocer, Aberaman, Aberdare, Gla- 
morganshire. Dec. 29. Sol. Hollier, Aberdare. 
REED, Joun, Coal Merchant, Fogwill, Totnes, Devonshire. Dec. 21. Sol. 
Kellock, Totnes. 
Goopwin, JoserH, Miller, Duffield, Derby. Dec. 15. Sol. Sale, St 
Mary’s-gate, Derby. 
Leonagp, Witt1am, Timber Merchant, 35, Euston-square, Middlesex. 
Dec. 13. Sols. Wild & Barber, 104 Ironmonger-lane, Middlesex. 
MitcHet., Joun, Common Carrier, Poulterer, &c., Louth, Lincolnshire. 
Jan. 2, Sols. Ingoldby & Bell, Louth. 


Dec. 


NicHTINGALE, Henny, Ironmonger Brighton, Sussex. Dec. 4. Sols. 
Tippetts & Son, 2, Sise-lane, London. 
Reay, Tuomas, Merchant Tailor & Draper, Newcastle-upon-Tyne. Dec, 


6. Sol. Joel, 76, Grey-street, Newcastle-upon-Tyne. 

Rees, Tromas Henry, & Jonn DanieEL Spracve, Ink Manufacturers, 54, 
Union-street, Southwark, Surrey. Dec. 17. Sol. Strong. 44, Jewin- 
street, Cripplegate, or Howard, Halse, & Trustram, 66, Paternoster- 
row. 


Bankrupts. 
TuEspay, Jan. 1, 1861. 

Barton, THomas, Tanner & Fellmonger, Liverpool (Thomas Barton & Son.) 
Com. Perry: Jan. 15, and Feb. 7, at 11; Liverpool. Of’. Ass. Turner. 
Sol. Banner, Liverpool. et. July 28. 

Brent, Wittiam, Tanner & Currier, Blue Anchor-road, Bermondsey, 
Surrey, and 14, Wilbourn-terrace, Grange-road, Bermondsey. Com. 
Fonblanque: Jan. 15, at 12.30; and Feb. 13, at 1.30; Basinghall-street. 
Off. Ass. Stansfeld. Sol, Roberts, 8, Barge-yard-chambers, Bucklers- 
bury. Pet. Dec. 31. 

Brooxs, ALFRED, Optician, 41, Ludgate-street, London. Com. Holroyd: 
Jan. 12, and Feb. 16, at 12; Basinghall-street. Off. Ass. Edwards. Sols. 
Lumley & Lumley, 41, Ludgate-hill, London. Pet. Dec. 28. 

Bryant, WItu14M, Tailor & Outfitter, 494, Oxford-street, Middlesex. Com. 
Fane: Jan. 11, at 11.30; and Feb. 8, at 12; Basinghall-street. Off. Ass. 
a Sols. Huson & Parker, 4, King-street, Cheapside. Pet. 

Cc, 28. 

Epee, Tuomas, Gas Meter Manufacturer, 59, Gt. Peter-street, and 39, 
Vincent-square, Westminster. Com. Fonblanbue: Jan. 15, and Feb. 
13, at 1; Basinghall-street. Off. Ass. Stansfeld. Sol. Skilbeck, 19, 
South buildi London. Pet. Dec. 18 





Fioop, Tuomas, Hardwareman, & General Dealer, Honiton, Devonshire. 
Com. Andrews: Jan. 16, and Feb. 13, at 12; Exeter. Off. Ass. Hirtzel. 
Sols. Reece, Birmingham ; or Turner & Hirtzel, Exeter. Pet. Dec. 19. 

Grove, Witt14m, Licensed Victualler & Cab Proprietor, Spread Eagle 
Tavern, Kingsland-road, Middlesex. Com. Fonblanque: Jan. 11, and 
Feb. 13, at 12; Basinghall-streef. Off. Ass. Graham Pet. Dec. 28. 

Hewitt, Owen, Baker, Windsor. Com. Holroyd: Jan. 12. at 1; and 
Feb. 19, at 12; Basinghall-street. Of. Ass: Lee. Sols. Harrison & 
Lewis, 6, Old Jewry, London. Pet. Dec. 27. 

Hopcman, Aaron Martin Cramp, Miller, Broadstairs, Kent. Com. Fane: 
Jan. 11, and Feb. 15, at 2; Basinghall-street. Of. Ass. Whitmore. 
eg basin 8, Billiter-square ; or Mercer & Edwards, Ramsgate. Pet. 

Cc. ot. 

Horruins, WILLIAM, Butcher & Innkeeper, Neath, Glamorganshire. Com. 
Hil: Jan. 15, and Feb. 12, at 11; Bristol. Off. Ass. Miller. Sols. 
Goodacre, Swansea ; or Bevan, Girling, & Press, Bristol. Pet. Dec. 29. 

Kenrick, Geonce WitttaM, Livery Stable Keeper, Paragon Livery Stables, 
J’aragon-road, Church-street, Hackney, Middlesex, theretofore residing 
at Penn, Buckinghamshire, under the name of Ggorce Witt1am Bone. 
Com. Goulburn: Jan. 10,at 12; and Feb. 11, at 1; Basinghall-street 


Bedell, | 


Dec. 15. Sols. Moreland : 





ofr. Ass. Pennell. Sols. Greville & Tucker, St. Swithin’s-lane, Londen; 
- or Pulley & Clarke, High Wycombe. Pet. Dec. 28. . 
Levison, Lupvie, Merchant, Leamington, Warwickshire. Com, 


Jan. 16, and Feb. 11, at 11; Birmingham. Off. Ass. Kinnear, a 


Duignan & Ebsworth, Walsall. Pet. Dec. 12. 

Stator, Henry, Common Brewer, Holbeach, Lincolnshire. Com, Sq. 
ders: Jan. 17 and 31, at 11; Nottingham. Of. Ass. Harris, gq 
Ashwell, Nottingham. Pet. Dec. 28. 


? Fripay, Jan. 4, 1861. 

Cuark, James Josepu, Leather Merchant, 94, Aldersgate-street, London, 
Com. Holroyd: Jan. 15, at 2, and Feb. 19, at 1; Basinghall-strogt, 
Of. Ass. Lee. Sols. Lumley & Lumley, 41, Ludgate-street, Sain 
Paul’s, London. Pet. Jan. 2. 

Dernier, Louis, Cook & Confectioner, 2, Carpenter-place, Carpenter. 
street, Berkeley-square, Middlesex. Com. Evans: Jan. 18, at 11, ang 
Feb. 21, at 12; Basinghall-street. Off. Ass. Bell. Sols. Dod & Long. 
staffe, 19, Great Portland-street, Oxford-street. Pet. Dec. 29. 

Giszs, Joun, Licensed Victualler, ree Cranes Inn, Church-street, 
Hackney, Middlesex. Com. Fane: Jan. 17, at 2, and Feb. 15, at 11.30; 
Basinghall-street. Off. Ass. Cannan. Sols. Lumley & Lumley, 4i, 
Ludgate-street. Pet. Jan. 1. 

Gray, Tomas, Woollen Warehouseman, 44, Bread-street. Com. Holroyd; 
Jan. 15, at 1.30, and Feb. 16, at 12.30; Basinghall-street. Off. As, 
same Sol. Bailey, 8, Tokenh yard, Lothbury, London. Pet, 

Ov. 28. 

Grove, Witttam, Licensed Victualler & Cab Proprietor, Spread Eagle 
Tavern, Kirgsland-road, Middlesex. Com. Fonblanque: Jan. | & Feb, 
13, at 12; Basinghall-street. Of. Ass. Graham. Sol. Beard, 10, 
Basinghall-street, London. Pet. Dec. 28. 

HARLAND, JosErH, Cloth Merchant, Leeds. 
15, at 11: Leeds. 
Pet. Jan, 3. 

MILLWARD, WILLIAM, Grocer & Provision Dealer, formerly of Birmingham, 
afterwards of Aston, near Birmingham, and now of Kate’s-hill, Dudley, 
Com. Sanders: Jan. 21 & Feb. 11, at 11; Birmingham. Of. As, 
Kinnear. Sols. Lowe, Dudley, or E. & H. Wright, Birmingham, Pet, 





Com. West: Jan. 24 & Feb, 
Of. Ass. Young. Sols. Upton & Yewdall, Leeds, 


Jan. 2. 
Pane, Henry, Tailor & Draper, 234, Strand, Middlesex. Com. Evans; 
Jan. 18,at 1. & Feb. 14, at 1.30; Basinghall-street. 


Sols. Taylor & Jaques, South-place, Finsbury. Pet. Jan. 4. 

Pixe, Ropert Georee, Grocer, Week-street, Maidstone, Kent. Com, 
Goulburn: Jan. 16, at 11; and Feb. 18, at 1; Basinghall-street. 47, 
Ass. Pennell. Sols. Doyle, 2, Verulam-buildings, Gray’s-inn, London; 
or Morgan, Maidstone, Kent. Pet. Jan. 2. 

Reyrnotps, Joun, Grocer and Provision Dealer, Newcastle-street, Burs. 
lem, Staffordshire. Com. Sanders: Jan 17, and Feb. 7, at 11; Bir 
mingham. Off. Ass. Whitmore. Sols. Litchfield, Newcastle-under 
Lyme; or James and Knight, Birmingham. Jet. Dec. 27. 

Rocers, Joun, Hotel and Lodging-house Keeper, 109, Queen’s-road, and 
35, Queen’s-road, Brighton. Com. Goulburn: Jan. 14, at 11; and Feb, 
11, at 12.30; Basinghall-street. Of. Ass. Pennell. Sols, Sydney and 
Son, 46, Finsbury-circus, London. Pet. Jan. 1. 

Sarnssury, GEorGE Brice, Coal Merchant, 6, Church-lane, Whi! 
Middlesex, and 78, Leadenhall-street, London. Com. Evans: Jan. I7, 
and Feb. 14, at 12; Basinghall-street. Og. Ass. Johnson. Sols. Smith 
and Son, 6, Barnard’s-inn, Holborn. Pet. Jan. 3. 

Waltevock, Peter, Grocer, Leeds. Com. West: Jan 18, and Feb. 15, at 
11; Leeds. Off. Ass. Young. Sol. Simpson, Leeds. Pet. Jan. 2. * 

Wiseman, Joun, Printer, Bookseller, & Stationer, Luton, Bedfordshire, 
Com. Fonblanque: Jan. 16, and Feb, 20, at 12; Basinghali-street. 
Off. Ass. Stansfeld. Sol, Linklaters & Hackwood, 7 Walbrook, London, 


Pet. Jan. 2. 
BANKRUPTCIES ANNULLED, 
TuEspAY, Jan. 1, 1861. 
Atkinson, GEorcE, Joiner & Carpenter, Bradford. Dec. 26. 


Fripay, Jan. 4, 1861. 
CnanDLeR, Bensamin, Attorney and Money Scrivener, Shei borne, Dorset: 
shire. Jan. 2. 
JENNINGS, WILLIAM OweERrs, Horse Dealer, Uggeshall, Suffolk. Dec. 20, 


MEETINGS FOR PROOF OF DEBTS. 
Tuespay, Jan. 1, 1861, 

Amiss, Revusen, Tailor, 35, Conduit-street, Regent-street, Middlesex. Jan. 
22, at 11; Basinghall-street.—Batrers, Grorce, Printer and Stationer, 
Nottingham, Jan. 24, at 11: Nottingham.—Brvin, Jonn Wits, 
Tobacconist, Cheltenham. Jan, 23, at 11.30; Basinghall-street.— 
Extiotr, WituiaM, Builder, Church-street, Chelsea, and 5, Oxfor- 
terrace, King’s-road, Chelsea, Middlesex. Jan. 22, at 11.30; Basing- 
hall-street.—GripLEY, GEorGE, Coach Maker and Cab rietor, }, 
Matilda-street, Caledonian-road, Islington, Middlesex. Jan. 22, atl; 
Basinghall-street.—Jounson, Henry, House Decorator, 2, Spencer-road, 
Stoke Newington-green, and of St. James’s-walk, Clerkenwell: 
Middlesex, Jan. 22, at 12; Basinghall-street.—MiLLer, Jonny, Pawi- 
broker, Nottingham, Jan. 17, at 11; Nottingham.—Ramaoe, Epaat 
Roser, Wine Cooper and Bottle Merchant, 10, Bond-court, Walbrook, 
and 674, Upper Thames-street, London, and Gloucester-cottage, Peck 
ham, Surrey. Jan. 22, at 11: Basinghall-strect.—WARREN, MaRg, 
Haberdasher, 69, Shoreditch, Middlesex. Jan. 14, at 11.30; Basinghall- 
street.—Wiexs, Tuomas GrorceE, Linen Draper, 30, “TOW, 
Walworth, Surrey. Jan, 22, at 11.30; Basinghall-street. WILKINSON, 
Georoe, Grocer and Flour Dealer, Durham. Jan. 15, at 12 ; Newcastle 
upon-Tyne. 

Fripay, Jan. 4, 1861. 

AMBLER, JosepH, Worsted Manufacturer, Bradford. Jan, 25,at 11; Leeds. 
— ANDERSON, Rosert Henry, Scrivener, High Peter-gate, York. Jam. 
25,at 11; Leeds.—Borewam, Henry, Plumber, Painter, & Glazier, %, 
Wilmot-strect, Russell-square, Middlesex. Jan. 16, at 1.30; Basinghall- 
street.—Broap, James, Coach Ironmonger, 149 & 150, Drury-lane, 
Middlesex. Jan. 15, at 12; Basinghall-street.—Hese.TinE, JAMES 
Hotel Keeper & Postmaster, Norwich. Jan. 25, at 12.30; Basinghal- 
street —Knarron, WittiaM, Iron & Brass Founder, York. Jan. 25,8 
11 ; Leeds.—Munrre.y, Toomas Rosanrefarmer & Brickmaker, Heden- 
ham, Norfolk. Jan, 25,at 1; Basinghall-street.—Pooz, Lewis RoBEat, 
& Samuet Bayan, Boot & Shoe Manufacturers, 504, New Oxford-street, 
Middlesex. Jan. 15, at 1; Basinghall-strect;—Srarkey, RicHasd, 
Draper, Stroud, Gloucestershire. Jan. 31, 11; Bristol.-Srevens, 
Francis, & George Assort, Curriers & Leather Sellers, Earl’s Barton, 
Northamptonshire. Jan. 25, at 1; Basinghall-street. 


Off. Ass. Johnson, 
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oA cannot notice any communication unless accompanied by the 
name and address of the writer 

**4ny error or delay occurring in the transmission of this 
Journal should be immediately communicated to the Publisher. 


~ geratom.—In line 6, col. 2, ante, p. 166, omit the words, “ in 


considering as untenable the ground of Lord C.’s decision,” 
which were erroneously inserted. 
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THE SOLICITORS 
LONDON, JANUARY 12, 1861. 





CURRENT TOPICS. 


The inauguration of the Hartley Institution at 
Southampton affords the Times an opportunity for 
having a fling at law and lawyers, with what fairness 
we hope the _— may have some opportunity of 
judging. In the report which appeared of the proceed- 
ings upon that occasion, it is stated that Mr. Hartley’s 
‘splendid property having been subjected to the sift- 
ing process of law, it was by the time it once more got 
free from the Chancery Court, found to be sweated 
down from £100,000 to £40,000 ;” and the next morn- 

we find in a leader of the same journal, that the 
ium of “‘ £40,000 was paid as a moderate tribute to the 
presiding genius of the Court of Chancery ; but as even 
for this price the Court of Chancery could not be got 
to make an end of the suit, £20,000 more was spent in 
compounding the quarrel.” The writer in the Times, 
no doubt, was not unwilling to assume the accuracy of 
the figures supplied to him by the reporter in the 
country, who gives no authority whatever for the 
startling statement which he has made. We do not 
desire unnecessarily to say anything which can spoil 
the flavour, or lessen the effect of any of those spicy 
productions for which the Times is famous; but it is 
tight in this case that we should express qur serious 
doubts of the accuracy of the appalling figures of our 
great contemporary. Heavy and hard-fought as was 
suit in question, it is extremely improbable that 
anything like half the amount was incurred by the 
peeing: in chancery. Of the round sum named by 
Times, more than one quarter (£10,000) at the 
very least, must have been expended on legacy and 
probate duties. The gift being residuary, it was of 
course subject to all the expenses of administering the 
estate, which, as the property was very large, and 
there were annuities and other legacies, must have 
been very considerable; and, thus, although we have 
got no peculiar means of information it is easy to 
conceive how very different the actual cost of this for- 
midable chancery suit must have been from the round 
estimate of it which we have mentioned. But it is said 
that, notwithstanding all the costs incurred, the Court of 
Chancery could not be got to make an end of the suit, 
but that £20,000 was expended in ‘compounding the 
el.” The fact was, that with the exception of the 
cies and other annuities to which we have referred, 
entire residue of this eo property was bequeathed 

by the testator away from his heir-at-law and next of 
and for a purpose which, until recently, was al- 
together illegal ; sr which even now many persons 
Insist to be equally opposed to the policy of our law, 
and the principles of political economy. A very dif_i- 
cult question, moreover, arose upon the operation of the 
Tecent Act of Parliament, which alone could have the 
effect of rendering legal the large charitable bequest 
made by the testator. It was hardly to be expected 
then under such circumstances that those who were dis- 
ted by him should not adopt every means in their 
= for defeating his object. Nor is it fair that the 
urt of Chancery should bear the blame of an act of 
the Legislature which, although it did not plainly meet 
the case of such a bequest as this, yet introduced 
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considerable doubt into the law bearing upon the sub- 
ject: neither is it reasonable to attack the Court of 
Chancery because in such a state of things the Corpora- 
tion of. Southampton deemed it advisable to effect a 
compromise with the heir of Mr. Hartley. 

e hope that some person conversant with the actual 
cost incurred in this admittedly onerous litigation 
will enlighten the public as to the amount which was 
in fact caused by the proceedings in the Court of 
Chancery. We feel quite satisfied that whenever the 
truth is known it will be found that the Times has lent 
itself, for the sake of a popular cry, to a most monstrous 
and unfair piece of exaggeration. 





Some complaints as to the manner in which judgments 
are drawn up in the Probate and Divorce Court have 
reached us. We are informed that the Registrar draws 
up and enters the decree of the Court without any 
notice to the solicitors on either side, and, therefore, 
without giving them an opportunity of seeing that the 
decree is right, not only in substance, but in form—the 
latter sometimes being as important as the former. 
From the general character of the business of the 
Probate and Divorce Courts it might be naturally sup- 
posed that the procedure of the Court of Chancery 
would have afforded the former Courts useful precedents 
in this respect. In Chancery, minutes of the decree are 
first drawn up by the Registrar, and are passed only after 
notice to, and in the presence of, the solicitors on both 
sides ; and, if no objection is made, the decree is formally 
passed by the Registrar, after which it is “entered.” 
But no decree in that Court can ever be entered without 
a full opportunity to all the parties in the cause of dis- 
cussing its details and seeing that the decision of the 
judge is satisfactorily expressed. The advantages of 
this system are obvious, and we know of no reason why 
Sir C. Cresswell should eschew them. We have heard, 
indeed, of one or two instances in which very awkward 
results have followed from the present system, which 
gives to the parties no opportunity whatever of prevent- 
ing any misconception on the part of the Registrar. 

Our attention has also been called to the inconvenient 
practice of delivering reserved judgments at the close 
of the day, which the Judge Ordinary has adopted, not- 
withstanding the usage to the contrary which all the 
courts on both sides of Westminister Hall have uniformly 
observed. The delivery of a judgment is generally a 
work of short duration. It has, therefore, been always 
considered a convenient practice to deliver reserved 
judgments at the sitting of the Court, and not at its 
rising ; as in the latter case the effect is to detain parties 
and perhaps their solicitors and counsel in court during 
the entire day, for what is generally disposed of in a 
few minutes. 

Another singularity in managing the Divorce business 
is the taking of causes ont of their turn. Not one of 
the cases heard since the first day of Michaelmas Term, 
1860, was taken in the regular course of the paper. 
This is unquestionably a hardship upon litigants. Some 
cases which commenced in 1858 are still undisposed of ; 
while in others which commenced in the end of 1859 
decrees were pronounced in Michaelmas Term last. 





Hilary Term commenced yesterday. The number 
of causes set down for hearing are as follows :— 


Appeals : : - 10 
, Master of the Rolls . : - oe 
V. C. Kindersley : -. & 
V. C. Stuart ° : ~ ee 
V.U.Wood . ° - 96 


The Court for Divorce and Matrimonial Causes, 
which will commence its sittings on the 18th inst., has 
nearly 200 causes set down for hearing. 

The Probate Court will commence its sittings to-day, 
with 150 causes down for hearing. 
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The following statement represents the state of |. 


business in the common law courts: — Court of | 
Queen’s Bench, arrears 104, Common Pleas 53, Ex- | 
chequer 65. In the Queen’s Bench there are in the | 
new trial paper one rule for judgment and 61 for 
argument, while in the special paper there are two for 
judgment and 29 for argument; in addition to these 
there are 11 enlarged rules. In the Common Pleas 
there are 10 enlarged rules and 21 new trials; one 
matter stands for the opinion of the Court, and 21 de- 
murrers and special arguments are entered. In the 
Court of Exchequer there are two errors and appeals 
from the Court of Exchequer for judgment and eight for 
argument ; in the peremptory — there are five rules 
for discussion, and in the special paper there are eight 
rules for judgment and 13 for argument. Of new trial 
rules there are nine for judgment and 20 for argument. 





Lord Brougham, in a characteristic reply to an in- 
vitation to attend the Boston “Convention” on the 
anniversary of the death of Captain Brown, states that 
the well-known aphorism, according to which no slave 
can live on English ground, has not, as is generally | 
supposed, Lord Mansfield, but one of the Scotch judges, | 
for its author. Lord Brougham does not mention to | 
which of the Scotch judges he attributes the author- | 
ship of the memorable saying in question; and he is | 
taken to task by a provincial newspaper, the Bury Post, 
for not knowing that it was first delivered by Lord | 
Mansfield in 1772, in the “great case of the negro | 
Somerset.” The case referred to is Somerset v. Stewart, | 
reported in Lofft’s Reports. In this case the master of | 
a ship was required to show cause upon a habeas corpus 
for the seizure and detention of a negro who had been 
purehared by the defendant as a slave, and who having | 
been brought to England by his master, was sent by | 
him on board a vessel lying in the river, there to be | 
detained in custody of the captain until the sailing of | 
the ship. The arguments of Mr. Hargrave and Mr. | 
Alleyne, on behalf of the negro, and of Mr. Dunning 
and Mr. Serjeant Davey on the other side, are admir- | 
able specimens of foreusic logic, while in truth the 
decision of Lord Mansfield, although in favour of 
liberty and humanity, was not supported by a judg- 
ment at all equal to the occasion, it being not 
only very brief but very common place. The figure 
of speech that, “no slave can breathe the air of | 
England,” or that he is made free by touch of the 
English soil, turns up here and there in the argument | 
of counsel; but nowhere is to be found in the judgment | 
of Lord Mensfield. Mr. Hargrave more than once says 
that the air of England is too pure for slavery ; but hc 
attributes the authorship of the saying to some advocate 
of the cause of a Russian slave before the Star Chamber; | 
Mr. Dunning, in reply, said, that “neither the air of 
England was too pure for a slave to breathe in, nor had 
the laws of England rejected servitude.’’ Perhaps some 
of our readers will be able to refer us for the authorship 
of the saying in question still further back than the date 
of the case before the Star Chainber; or some of our 
Scotch friends will possibly ‘“condescend to particu - 
lars” as to the name and period of the Scotch judge to 
ae according to Lord Brougham, we are indebted 
or it. 


$= 
sented by the county for repayment. The disallowang 
of expenses connected with the apprehension of pr. 
soners is no doubt calculated in many cases to ensure 
the impunity of crime; and this feature, which hag 
been particularly insisted on by the Norfolk magistrates, 
affords another reason, if one were wanting, for the 
entire revision of the present scale of charges connegtej 
with Criminal Prosecutions. 


The important changes which have been made in the 
tests required of articled clerks in Ireland, and which 
some weeks ago (ante, p. 91) were detailed in this jour. 
nal, are thus announced by the Irish correspondent in 
yesterday’s Times :— 

‘A change of considerable importance to the pro. 
fession of attorneys and solicitors in Ireland has 


| recently been made with respect to the admission of 
| apprentices. 
| beyond the payment of stipulated fees, but, in com. 
| pliance with the recommendation of the Society of 
| Attorneys and Solicitors, the Benchers resolved upon 
| subjecting the candidates to strict tests of their general 


Hitherto no qualification was required 


knowledge, and a regular examination of a comprehen- 
sive and severe character has been instituted.” 


Mr. Phinn, Q.C., has published a denial of the ve 
general rumour which there was some weeks ago of his 
appointment to the Chief Justiceship of Madras. Itis 
intimated that the appointment was offered to him, but 
declined. 


eile 


| TAXATION OF SUITORS—No. II.—SHOULD SUITORS 


BEAR ANY OF THE EXPENCE OF COURTS AND 

OFFICES QF JUSTICE? 

We are glad to hear rumours that the whole subject 
of legal finance, which for nearly twenty years has ex- 
cited so much interest among solicitors, and so often 


‘ been the subject of petition to Parliament and memo- 


rial to legal authorities, is likely to be brought under 
the consideration of a Royal Commission. Lawyers 


| though we are, we trust any such commission wil 
| rather be a commission of financiers and bankers than 


of lawyers; for surely those whose studies have been 
mainly conversant with Coke and with Littleton and their 


| congeners, have found there little bearing on the ques 
| tions of legal taxation and its incidence, its supervision, 


and its collection; and still less on the questions of 
banking departments of courts and the best systemof 


| bookkeeping; whether these departments should be 


fused, and how far profit can be best derived from the 
deposits; whether these departments should all employthe 


| Bank of England as most courts do, or a private bankers 


the Queen’s Bench does; the best method of drawing 
court orders upon the funds ; and how far any other finan- 
cial machinery of the State can be called in aid of ow 
judicial system. Still, although we should as soon think 
of employing a judge as architect for the new concent 

courts of justice, as of relying on legal wisdom to de 
termine these questions; yet, on the other hand, 
the judge is the first who should be consulted on the 
conveniences required, so is the profession the first t 


| be consulted on the financial needs and interests of the 


| suitors. Therefore it is that we propose in some 


The magistrates of Norfolk at the last quarter sessions 
for that county had a discussion upon the subject of | 
Expenses on Criminal Prosecutions. ‘They have added | 
their testimony to the justice of the complaints made | 
by the grand juries of York, Lancashire, and other 
counties, as to the insufficiency of the scale of Expenses of 
the Prosecution of Criminals which was some two or three 
years ago adopted by the Home Secretary. It appears 
that in addition to the complete disallowance of expenses | 
incurred before the commitment of prisoners for trial, | 
£8 per cent. had been struck off the last account pre- 


| tail to discuss the subjects stated in a recent article, and 


now again indicated. : 
As to the question whether the suitor should be 
taxed at all, our readers are aware that many of thor 


'who consider themselves the especial disciples 
| Jeremy Bentham, hold, thatevery court and office of 


justice shonld be maintained by the State, the suitor 
aying their own expenses and that of their witnesses. 
he late and the present Master of the Rollsseem to 

these views (see Report on Fees, 1848, and on Con- 

centration of Courts, 1860). It is impossible, howeve, 
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we think, to contend for so wide a rule, unless, indeed, | 
the subjects and area to which the legal State machinery | 
js now applied are materially narrowed ; and are confined 
to those matters which are vital to the very existence 
of property. 
to try to elicit the true principles which should 

govern legal taxation, let us take the more extreme 

cases, and begin with criminal law. Crime is de- 

structive of the ultimate bases and objects of society— 

individual property and individual freedom; and 

therefore not only should all the criminal establish- 

ments be maintained by the State; or else (and this is 
animportant question) by the locality where the crime 

is commit (as in the old case of the hundred 
being made liable to a civil action for damage by 

rioters) —but the State should also bear every expense 

which might deter either prosecutor or witness from 

aiding in the conviction of the particular crime, 

and therefore in the suppression of all crime. . The 
shamefully insufficient allowance for expenses of 
prosecutions—the shabby treatment of coroners by 
counties, all often commented on in this Journal, 

come under this-head of consideration. It will 

be seen, therefore, that for the criminal establishment 
we have got to a rule larger than that attributed 
(though incorrectly) to the great jurist; for here the 
witness must be paid by the State; and this shows that 

the proportion of State contribution should vary with 

the extent of the State’s interest in the question under 
determination. At the same time inducements to make 

false charges (such as rewards to individual policemen 

on conviction) must be avoided. The abstract and 
scientific rule, if one be discoverable, will be found, 

further, to be one which must in application,be from 
time to time modified to meet the general changes of 
education and morals. In a more rude state of society, 
the allowance of half the penalty to an informer ; 
and the permission to bring qui tam actions were 
probably, on the balance of considerations right. 

Let us next go to the other pole of the legal sphere, 
and take the case, say, of the office for registration of 
deeds in Middlesex. Nothing would be more unjust 
than to throw the burthen of such an establishment on the 
country at large,—or on the county even—or on other 
than the particular owners of land who benefit by the 
security (if such it be) that registration affords. 

‘lake next the Court of Probate, that is to say, the 
Will register office. Clearly the estate of the will makers 
(and by way of ad valorem too) ought to pay the 
expense of this establishment, except so faras there may 
be court hearings, to determine the law on questions of 
will or no will or the like. But why not that expense 
also? Because all the kingdom is interested in that 
decision. The decision is in effect an Act of Parliament 
—a law for the whole State for the future. On the one 
hand the cost of judge and officers, if not more, should 
be paid in respect of everything which would be report- 
able for the law Bi mee ef perhaps some excep- 
tions of nicety and interest referred to below)—on the 
other hand, the expense of everything purely adminis- 
trative, e.g., the management of funds and trusts, all 
accountant-general’s work for instance ; all ascertain- 
ment of testator’s debts and closing the accounts of his 
estate except judicial decisions on them ; should, we con- 
ceive, be clearly charged on the funds under administra- 
tion. Courts have perpetually to employ auctioneers in 
the course of such work. ‘The State might as well be 
asked to maintain them. Formerly Chancery auctions 
were exempt from the auction duty then in force. We 
have known more than the whole cost of a suit saved 
by this exemption. The State thus, as it were, sub- 
sidized the Court for that particular class of business it 
should least have paid for. But this is all rightly at an 
end now. 

t us now consider the case of Bankruptcy, 
Creditors have found it to their interest and profit to 





sell on credit. The debtor fails. Surely the State ough} 


not to pay for realizing and dividing the assets! Pro- 
bably it also follows (though it is beside our present 
purpose to consider) that the State has no right to impose 
Official assignees upon the creditors to do their work. 
On the other hand, when the bankrupt has committed 
frauds, the State should pay for his prosecution; and 
we think the whole of such prosecution should: be 
entirely removed from the Bankruptcy Administration 
Court. So little is a bankruptcy jurisdiction one vital 
to society and property, that although the constitution 
of the United States allows the enactment of bankrupt 
laws, none such exist—where they have existed they are 
repealed. The effect is to make debts in the States, to 
a anger extent than here, debts of honour ; and authori- 
ties have considered that trade faith is all the better 
kept there without a bankruptcy law. 

Let us come next tosuch matters as the Common Law 
Courts deal with. So far as all actions bearing on title 
—trespass—tort, &c., go, the functions of Courts are 
vital. As to contracts it is certainly not whollyso. An 
important political party in America have laid it down 
as what is there called part of their platform, that 
not only shall not the State maintain or subsidize 
courts for the recovery of debts arising from dealings 
on credit; but that no such court should be 
allowed to exist. Their arguments are to the 
effect that the creditor, for his own advantage and 
higher profits, chooses to enter into such contracts ; 
that such contracts are of doubtful advantage ; if not, 
when at long dates, mischievous to the State, and that 
the State is not interested in keeping up law screws or 
other instruments of legal compulsion for the benefit of 
the creditor ; that there are fraudulent creditors quite as 
often as fraudulent debtors; and that creditors have 
been far too powerful and too much considered in the 
making of laws. Wild as such notions at first sight 
appear to our habits of thinking, there is a fragment of 
serious truth involved in them, to which at present we 
must do no more than allude, as one we think much over- 
looked in this country, especially in the county court 
system. That system has created an immense amount 
of dealing and credit of a nature almost unknown in 
England before ; and we think, in the main, very dele- 
terious. It is curious to see, that while in this country 
the tendency of legislation is continually to enlarge 
the area of judicial or quasi-judicial interference; m 
America, the tendency is the other way. Each country 
at its Revolution had nearly the same laws. Each has 
since been diverging in an opposite direction. The 
operative causes in each of those divergencies deserve 
the most careful study of the practical jurist. 

The correct rule on the question at, the head of this 
article, on the whole, seems to us to be that the cost of 
our whole judicial establishment should be borne by the 
pubtic, except so far as its functions are administrative ; 
and, perhaps, except so far as it is employed to enforce 
voluntary contracts on credit ; atany rate when entered 
into for long dates. 

—_—_-—__—@——_ 
A LAW UNIVERSITY. 

The tendency of systems of education appears to be 
subject to the same general laws of reaction as those 
which govern other social institutions. In the middle 
ages, when the monks were the sole schoolmasters of 
England, young men were supposed to be instructed in 
the complete curriculum of what were then called the 
seven liberal arts—grammar, rhetoric, logic, arith- 
metic, music, geometry, and astronomy. After a time, 
however, logic or dialectics was imagined to comprise 
the whole domain of human wisdom, and to this great 
study every other was deemed to be subsidiary. In 
like manner, upon the first institution of untversi- 
ties, not only such ordinary branches of learning as 


from time to time should be comprehended under 
the general term of “ arts,” but also all other “ faculties” 
were included in the programme of those now venerable 
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institutions. But the time has long gone by when | quiring the necessary training in a university suitable 


people look to Oxford or Cambridge for a supply 
either of music masters, or medical doctors; and 
for some time the notion has been common that a large 
percentage of those who have acquired the highest 
degrees in the faculty of law, are not of necessity even 
passable lawyers. To be sure, the old universities 
continue to have doctors of music who never composed 
an opera or even a ballad, and doctors of law who 
never opened a text book or a volume of reports; 
and so the original notion of universality in teaching 
is theoretically maintained. It is stated, however, 
that the University of Oxford is willing to abate 
a little of its pretensions as to the teaching of 
law, with a view to making itself somewhat more 
practically useful. The MRegius professorship of 
Civil Law, which derives its title and endow- 
ment from a grant of Henry VIII., and the Viner pro- 
fessorship founded at a later period, are to be fused into 
one, with a view of enabling the university to procure 
the real and not the sham services of a competent 
lawyer. We _ believe it is not yet decided 
what are to be the precise duties of the new professor. 
We assume, however, from the nature of the change, 
that it is not the intention of the university to popu- 
larise jurisprudence, or to reduce it from the po- 
sition of an independent “ faculty” to be one of the 
occasional subjects of study in the undergraduate 
course. The design is probably to enable both 
graduates and undergraduates to acquire some general 
notion of the principles of law before they leave the 
university. In this, however, success to any extent 
can hardly be expected. Young men go to the 
university to complete their general education; 
but the time is gone by when any except those who 
intend to become clergymen or schoolmasters will go 
there for the purpose of professional training. Except in 
these two cases it is full time, therefore, for Oxford and 
Cambridge to relinquish their pretensions to train men 
for the various professions, and especially for the profes- 
sion of the law. Not that we mean for a moment to 
depreciate in the least the value of the undergraduate 
course at these universities. What we say is, that hav- 
ing given a youth a liberal education, they had better 
not also affect the responsibility of fitting him for dis- 
charging the special duties of a profession—especially of 
such a profession asthat of the law. If this be so it would 
be more decent for them to relinquish the pretensions and 
the profits which are implied in the granting of University 
degrees in the faculty of law; and as many people will 
have such degrees, one source of profit would thus be 
secured for a real Law University, whenever it may be 
established in this country. 

The law officers of the Crown are at present, 
engaged in preparing their plans for a new Palace of 
Justice. The time is not inopportune, therefore, for 
urging upon their attention the foundation of a great 
national law school, which would in reality be able to 
accomplish what Oxford and Cambridge do not pretend 
even by a make-believe to undertake. Such an institu- 
tion should provide for the instruction in the principles 
of law, not only of those who are intended for its 

ractice, but also of those numerous classes of persons 
or whom, although they are beyond the pale of pro- 
fessional lawyers, more or less knowledge of law 
is indispensable. ‘The recent exhibition of justices’ 
justice at Cirencester, although luckily brought 
under the notice of the general public by the 
spirited conduct of Mr. Boodle, is unfortunately not a 
rare instance of the injustice done to the poorer classes 
through the administration of the law by persons who 
are ignorant of its first principles; and even if some 
slight smattering of law were attainable at Oxford or 
Cambridge, it is not likely that it would do much to 
remedy this evil. It would, therefore, be highly de- 
sirable that country gentlemen who are intended for 
the magistracy should have some opportunity of ac- 








for that purpose. Another class of persons for whom 
such training is also required, are our foreign consuls, 
In the discussion which lately took place between Mr, 
Lindsay and the New York Chamber of Commeree, it 
appeared to be generally admitted that it was nece 

to confer upon consular agents a limited juris. 
diction for the trial of certain offences, whether 
committed by subjects of their own, or eye 
of a foreign country. It is not difficult, however, to 
conceive what serious international questions might 
arise, in the event of such power being given to persons 
unacquainted with the principles of jurisprudence; 
and yet there are at present no suitable means 
in this country for imparting a legal education to per. 
sons intended for the consular service. 

It has been proposed that a university shall be es. 
tablished which would provide for the education in law 
not only of our ambassadors, consuls, and justices, but 
also to some extent—so far as general principles are 
concerned—of barristers and solicitors; leaving the 
special training of the two latter classes of persons as 
it is now provided for by the Inns of Court and the 
Law Institution. The task would present apparentl 
but little difficulty if all the scattered agencies which 
at present exist were brought into a common centre; 
and the first step towards this desirable object would 
be the relinquishment on the part of the universities 
of their present unjustifiable and’ inordinate preten- 
sions to supply the want which they are obviously 
unable to meet. The medical profession has long 
successfully asserted its clairas to independent action 
in this respect; and has its centres of education in 
the metropolis—where they ought to be. We claim 
no more on behalf of the profession of the law; and 
we have little doubt that the time is not far distant 
when there shall be in London a law university ade- 
quate to meet the requirements not only of the pro- 
fession, but of the entire country. 


—— 


THE LAW OF REAL PROPERTY IN SOUTH AUS- 
TRALIA—REPORT OF THE REGISTRAR-GENERAL, 
1860. 


Our readers may remember that in February, 1859, Sir 
Hugh Cairns, during his tenure of office, presented to Parlia- 
ment two Bills relating to title, which were intended to effect 
sweeping changes in the existing laws of real property. One 
of these Bills proposed to introduce a system of indefeasible 
Parliamentary titles, such as can be obtained at present in 
Ireland under the Landed Estates Court Act; the other Bill 
was intended to establish a system of registry for those titles 
only in respect of which a declaration under the previous 
Bill, if constituted law, had been obtained. Land once on the 
register should always, according to this Bill, continue there. 
No trusts were to appear on the register. ‘Trustees, however, 
when registered, were to be deemed tenants in common, so that 
no less than the original number of trustees could exercise 6 
power of disposition over the land, ‘lhe cestuique trusts were 
intended to be further secured by the privilege (accorded to 
them by the bill) of lodging caveats or injunctions against the 
trustees, as also by a direction in the Bill that judges should 
direct inhibitions or caveats of a somewhat permanent 
character on behalf of cestuique trusts, who might require 
this protection, The Act was intended as a compromise be- 
tween the claims of trade in land, ayd of the interests usually 
protected by the tying up of land by family settlements, 
At present the chief security for trusts is the doctrine of 
notice; for this, inhibitions—the indices of a judicial récogni- 
tion of dormant trusts—appear to us to have been an unneces- 
sary and inadequate substitute. Sir Hugh Cairns’ Bill was, 
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generally, somewhat severely treated both for its principle and 
machinery. The copious obliterations and amendments which 
its clauses underwent prior to its final rejection would, cer- 
tainly, seem to indicate that the practical merits of the Bill 
were not greatly underrated. But, as to the principles em- 
podied in Sir Hugh’s Bills, they had, doubtless, been for many 
years the watchwords of a considerable number of law reformers. 
The principles had been moreover discussed and favourably con- 
sidered by numerous royal commissions, and verified in fact by 
the ten years’ siege which the Incumbered Estates Court Act 
had laid to feudal monopoly in the sister island. These 
principles will, doubtless, re-appear on the legislative arena 
in some less vulnerable form than the vapour of Parlia- 
mentary discussions has hitherto permitted them to present, 
To the advocate of such changes, we earnestly recommend 
the consideration of the Real Property Act, passed by the 
Legislative Council for South Australia, to which the royal 
assent was given on 17th October, 1860, 

The first Australian Act of this nature was passed by the 
Legislative Council in 1858. Certain casus omissi were pro- 
vided for by an enactment of the subsequent year; and now 
the experience of two years is embodied in the Act of 1860, 
which repeals and consolidates both the former Acts, besides 
adding some amendments of its own. The report of Mr. 
Torrens, the Registrar-General, condenses the substance of 
these Acts, and explains their operation with a practical 
minuteness (not wanting in perfect comprehension of principle), 
which no black-letter lawyer, unpractised in dealings with 
stock and ship registries couid perhaps exhibit in a similar per- 
formance, We may thus contemplate My. Torrens as Lord 
Macaulay’s traveller, fresh from the antipodes, sketching the 
time-honoured fabric of our law with a view to assisting us in 
its repair, 

The report of the Registrar-General explains both the prin- 
ciples and the machinery of the Act in most ample detail. The 
report commences by attributing the complications of our law 
of real property to the dependent or derivative character of 
titles—in other words, to the absence of a parliamentary 
title, except such as is given by the Statute of Limitations—to 
the absence, in short, of a terminus, a ne plus ultra to the objec- 
tions of a scrutinizing purchaser. ‘This objection does not 
apply to the Irish law of real property, which, in this respect, 
is identical with the law of South Australia. In order to 
abolish the dependent character of titles, and to prevent all] 
occasion for investigating the retrospective history of property 
the Act, the subject-matter of the report and of these observa- 
tions, has substituted “registration of titles” for “ transfer by 
deeds.” Instead of distinct systems of parliamentary titles 
and registration as in Ireland, the Australian law accomplishes 
both objects by the single process of registration. 

In order to cut off the derivative character of titles, the 
“indefeasibility of title’’ acquired by registration is, the report 
states, “a first principle.” It is the sum and substance of the 
system. ‘This title so acquired is a bar to all prior claims. A 
rightful owner, deprived of land by the registration of the title 
of an unlawful possessor, will either recover the money value of 
the land from the person benefited by the registration, or will be 
indemnified out of the assurance fund hereinafter explained; 
but the registration has intercepted and cut off his title to the 
land itself, Registration, in short, gives an indefeasible par- 
liamentary title, and extinguishes all prior claims of every kind, 
The entry in the register is the assurance or transfer; the deeds 
inter partes merely operate as authorities for the performance 
of the act of record. Upon every fresh transfer, or transmis- 
sion of the fee, the new proprietor holds directly of the Crown. 
A new terminus is thus created. ‘The original transfer annihi- 
lated all provious complications of title; the new one extin- 








guishes any complications that may have since arisen. The 
land is thus kept always ready for the market. Lands alien- 
ated in fee from: the Crown after Ist July, 1858, come ipso 
facto under the operation of the Act. Other lands may be 
brought under its operation, upon the application of the 
owner in fee, or of a tenant for life in possession. ~ In 
cases of a tenancy in common, all the tenants in common must 
join in making the application. If the land be in mortgage 
both mortgagor and mortgagee must concur, unless the mort- 
gagee have a power of sale, in which case the application of 
the mortgagee alone is sufficient. The application has to 
state the nature of every estate or interest held in the land 
whether by the owner or others, and also to descrike the 
boundaries, and give a diagram of the land; it specifies its 
value, and whether it be mortgaged, leased, tenanted, &c., and 
whether it be subject to easements, or any other rights limiting 
the interest of the proprietor. He must, besides the title 
deeds, lodge also an abstract of title, if required. The appli- 
cation together with the deeds is then submitted to the solic 
tors appointed under the Act, who, after a search in the Gene 
ral Registry Office, make their report to the Board of Lands 
Titles Commissioners. The board consists of the Registrar- 
General, and two other commissioners. If the land, the 
subject of the application, has been granted by the 
Crown to the applicant since the Ist March, 1842— 
the period of the establishment of the first system of 
registry in the colony—and if no transaction affect- 
ing the land appears on record, then the land is imme- 
diately brought under the operation of the Act. In other 
cases advertisements are exhibited in the courts, and published 
in the local papers, as also in the South Australian and in the 
London Gazettes; and the board considers the decision it should 
pronounce, which must be given within a period not less than 
two months, nor more than three years, Notices are issued like- 
wise to the tenants, and to previous owners. Caveats with ab- 
stracts of the title of the caveator will suspend the proceedings 
as also the registration of every instrument affecting the 
land to which the caveat applies, until an adjudication shall 
have been pronounced upon the caveat. If no caveat be 
lodged within the time limited by the board, a certificate of 
title is issued to the applicant in exchan ge for the title deeds , 
which are delivered up. The deeds are then stamped as can- 
celled, and, together with the applicaticn, the diagram and the 
solicitor’s report, which is endorsed with the minute of the 
board, are deposited in a bag marked with the name of the 
applicant, the date of the application, its number, and the 
volume and folio of the register-book in which the original of 
the certificate of title is preserved. The preservation of these 
deeds appears to us cumbrous and unnecessary, and calculated 
to foster the prejudice that no system of registration can be 
devised for a long-established community that would not 
break down under its own weight. 

Land so brought upon the register is subject only to 
such incumbrances, estates, interests, liens, &c., as are notified 
by memorial on the certificate of title. There is thus but one 
title deed, an original, constituting a folio of the register, and 
a counterpart delivered to the proprietor. Deeds of grant or 
transfer in fee are registered, or, as we should say, en- 
rolled, at their full length, which consists of only a half dozen 
lines, while incumbrances are registered by a short memorial 
upon the deeds relating to the fee. The register books are 
thus composed of the deeds relating to the fee with their in- 
dorsements, bound together in volumes. These original sheets 
or certificates, and the counterparts in the hands of the pro- 
prietors, are, as it were, mutual tallies, upon which all incum- 
brances are to be afterwards noted—integer representatives of 
the fee of the land, the endorsements upon which are so many 
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negative quantities to be subtracted from the value of the in- 
terest of the proprietor. The indefeasibility of his title is be- 
yond dispute, and the value of that interest can be computed 
at a glance. Nothing can be more simple or unambiguous, , 
All claims not notified upon the “certificate of title” are 
ignored and incapable of being enforced, and virtually cease 
to exist. De non apparentibus et non existentibus eadem est 
ratio. The only exceptions to this rule are cases of fraud, 
rights of way or easements, wrong description of boundaries, 
and prior grants from the crown, or prior certificates of title, 
of the same land. Land, for which a certificate of title has 
been obtained through fraud, can be recovered in ejectment, 
or its value can be recovered in an action by the rightful owner, 
unless it shull have been aliened to a purchaser without 
notice of the fraud. A rightful owner, deprived of his 
land by an error or omission in the register, or by the 
issue of a certificate of title to another person in error 
without fraud, can recover the value of his land from the 
person benefited by the issue of the certificate, or by the omis- 
sion in the register. If the rightful owner, dispossessed in any 
of these modes, fail to recover the land or its value from the 
parties liable, as we have just stated, then he is indemnified for 
his loss out of the assurance fund. This is a fund created by 
a per-centage of a halfpenny in the pound levied upon all lands 
bought or transmitted under the operation of the Act. 

The deeds submitted upon application for a certificate of 
title, it relating to other property, are only cancelled as to the 
land the subject of the application, and, thus partially can- 
celled, are returned to the proprietor. If the tenant for life of 
land obtain a certificate, or surrender his estate for life to the 
next in remainder, the remainderman may then also obtain a 
certificate for his remainder, upon payment of like fees as the 
tenant for life, except the $d. per centage for the Assurance 
Fund. A remainderman, when registered as such, must deal 
with the estate afterwards only in the mode prescribed by the 
Act. Persons registered as joint proprietors are to be deemed 
joint tenants; tenants in common must obtain separate cer- 
tificates. The certificate of title is not open to any objection 
on the ground of want of notice of the application for a certifi- 
cate having been made by the certificated proprietor, nor on 
the allegation of any error, or informality in the application; 
but it is conclusive evidence of the right of the certificated 
proprietor, as also of the incumbrancers, and of those only 
whose incumbrances are noted on the certificate, as we have 
before described; the order of the priorities of the several in- 
cumbrancers being conclusively determined by their order upon 
the certificate. Instruments registered by memorial are to be 
deemed part of the register-book. The marking of a mort- 
gage, with the number of the volume and folio of the certificate 
upon which it is endorsed in the register, as it is alsoon the dupli- 
ctae certificate in the hands of the proprietor, renders the mortgage 
conclusive evidence of its contents, just as the certificate of 
title is conclusive evidence of its own integrity. The inde- 
feasible character of ihe latter is impressed on its accessory, 
the mortgage. Lands brought under the Act can afterwards 
be dealt with only in the manuer and according to the forms 
prescribed by the Act. Easements and incorporeal rights, 
except annuities and grants of rent-charge, if charged upon 
land brought under this Act, and created for the purpose of 
being enjoyed with other lands likewise brought under this 
Act, must be registered to affect the land so charged. 

Thus far the Act deals with lands in the hands of pro- 
prietors not intending to settle them. The principle of the 
Act in this bebalfis simple its machinery; free from cumbrous- 
ness, yet perfectly complete and efficacious. A registered index 
merely referring to lands and their owners and incumbrances, 





to which, as also to its counterpart, the force of a parliamentary 








title-deed is given by law, is really the whole essence of the 
system. 

If an index can be constituted a mode of conveyancing, 
we can perceive no objection either to the process or 
the name. That it can be thus successfully applied in 
& new country is demonstrated as a fact by the foregoing nar- 
rative. We now come to the portion of the Act which 
relates to transfers, transmissions, &c., of land brought under 
the operation of the Act. A transfer is effected by the vendor 
signing 2 memorandum according to a certain short form, given 
in a schedule to the Act, referring to the certificate of title and 
specifying the quantity of interest intended to be transferred, 
When this memorandum is presented to the registrar, he 
cancels the existing certificate of title, and issues a fresh one to 
the purchaser; if only part of the land be assigned, the certifi- 
cate is only cancelled as to that part. Leases of lands brought 
under the operation of this Act must, when they exceed a 
term of three years, be according to the form given in the 
schedule to the Act, and must also be registered. A surrender is 
effected by the word “surrendered” being endorsed on the 
lease or counterpart, and recorded in the register. Forms of 
mortgagés and incumbrances are likewise given, and are 
directed to take priority respectively according to the dates of 
their registration, notwithstanding that the incumbrancer who 
registers is effected either with express, implied, or constructive 
notice of prior incumbrances. This last provision seems 
superfluous, since no incumbrance can be created except by 
registration. Contracts, indeed, may be entered into without 
registration, so as to be enforceable in equity against the owner; 
but not, even according to the previous provisions of the 
statute, against a subsequent registered incumbrancer. It 
would be an improvement in the wording, if not in’ the force, 
of the Act, were the section relating to grants of certificate 
and transfer worded precisely as is the provision we have just 
referred to (sec. 51) concerning mortgages and incumbrances. 
Fraud is the only species of wiong that vitiates the two former 
classes of assurances. But fraud, in its legal acceptation, is 
more extensive than notice. Where there is notice, there is 
at least constructive fraud; but an assurance may be vitiated 
by fraud practised by the vendor, although the purchaser 
have no notice of prior existing incumbrances. The terms 
notice and fraud are sometimes used as synonymous, whereas 
they differ widely in the legal liabilities which they affix upon 
the parties affected. 

A mortgagee has powers of sale, distress, entry, ejectmenf, or 
foreclosure, but not the legal estate; the land being in law what 
it is in England in equity—a security fora loan. On extinguish- 
ment or surrender of amortgage, the owner of the land may have 
a fresh certificate of title issued to him, thus obliterating all 
record of prior transactions. If the mortgagee be absent from 
the colony, the mortgage-money may be paid to the Registrar- 
General. The assignee of a mortgage or annuity has the legal 
interest in the claim, and may sue for the chose in action in 
his own name. ‘This inversion of our rule which gives to an 
assignee of a mortgage the legal estate in the land, but only an 
equitable right to the sum so secured, suggests a wholesome 
amelioration for our adoption in this branch of law. 

Mr. Torrens condemns the system of equitable mortgage by 
deposit of title deeds, an expedient wnnecessary under the 
Australian system. However, as there is but one title deed, 
money can consequently be raised more easily on its deposit, 
in proportion to the security the possession of a deed so cir- 
cumstanced confers. A covenant for further assurance is 
implied in every instrument. In mortgages, covenants to pay 
and to keep in repair are implied on the part of the mortgagor. 
Certain words, such as“ insure,” “ repair,” &¢., operate according 
to @ provision to that effect in the Act, as effectually for 
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creating covenants, as if these latter were set out at full length. 
This is just as if the marginal abridgments of our precedent, 
were to be interpreted as expressing the substance of the 
passages indicated by them. ‘This system, although apparently 
yisionary, appears to us to deserve consideration. Every 
power and covenant implied by force of the Act may be 
waived by express agreement. 

Upon entry in the register of a memorial of the instrument 
called “ nomination of trustees,” the estate vests in the parties 
named as trustees. They then have absolute powers of disposi- 
tion of the land, and the purchaser is in no case bound to see to 
the application of the purchase-money. The words, “ no sur- 
yivorship,” if inserted, will prevent any number of trustees, 
less than the original number, from dealing with the estate. 
But, it would seem that in all other cases the cestuisque trust 
have no security whatever; while even in this case the surviving 
trustees may nominate their co-trustees—a power which affords 
every facility for collusion. The cestuique trust may bring 
an action of ejectment in his own name, on indemnifying the 
rustee. ‘The Act, we think, would have been still more com- 
mendable in this respect, if it had rendered every species of 
action open to the cestuique trust. ‘The cestuique trust may 
enter a caveat upon the intended disposition of the land by tke 
trustee. But such a privilege appears to be no security 
whatever for those cestuique trusts who may be infants in fact 
aswell as in law, and who stand most in need of the protec- 
tion afforded by our law through its doctrine of notice. The 
transmission of property upon the death, bankruptcy, or insol- 
yency, of the registered proprietor is recorded on the register, 
upon production of a declaration to that effect made by the 
daimant before the Registrar-General or others appointed by 
the Act. An heir, &c., may obtain a new certificate in his 
own name. ‘The 104th section of the Act abrogates the 
doctrines of actual and constructive notice, with a saving to 
creditors of their rights under the statute 13 Eliz. c. 5. 
According to the computation of the Registrar-General, the 
Act effects a saving of 90 per cent. in transfers, besides pre- 
cluding the contingencies of litigation founded upon secret deeds, 
thereby as he insists, adding to the value of the land, whether 
it be intended for sale, mortgage, or for farming improvements. 
The cost of a declaration of title under Sir Hugh Cairns’ Bill 
would be, as computed by Mr. Torrens, from £150 to £200, 
and the time occupied, from eighteen months to two years; 
while the holder of the declaration could be not only ejected 
from the land for fraud, but also deprived of the value of the 
capital sunk by himin improvements. ‘This latter incident of 
gectment the Australian Act negatives; while a rightful owner, 
on the other hand, if another holder of a declaration of title 
have sold the land to a bond fide purchaser without notice, will 
be indemnified to the full value of his loss out of the assur- 
mee fund, a provision for such cases not recognised by the Bill 
of Sir Hugh Cairns, Certainly, nothing can be more complete 
inits many yet simple details than the principles and machinery 
of this Act, which reflects the very highest credit upon the 
practical genius of Mr. Torrens, its author. We must never 
forget, however, the simplicity of his task, compared with any 
analogous undertaking in this country, 

(To be continued.) 
- a a - 

Tue Canapa Exrraprrion Casz.—It is stated that the 
committee of the British and Foreign Anti-Slavery Society 
have taken the requisite steps to obtain, by a writ of habeas 
corpus, the transference of the case to the Court of Queen’s 
Bench in England. ‘The proceeding is a very unusual one, 
but there exists a precedent for it, in the case of the Queen 
¥, Lees, which was decided in favour of the defendant. Up to 

lod it was the almost unanimous opinion of the English 
bar that a writ of habeas corpus could not be issued to a colony. 








The English Law of Bomicil. 
(By Otiver SterHen Rownp, Esq., of Lincoln’s-inn, 
Barrister-at-law.) 





¥. 
Or THE EVIDENCE NECESSARY TO ESTABLISH A Domicit, 


In another portion of this Treatise I have touched cursorily 
upon the subject of the evidence necessary to establish a 
domicil, which I shall now proceed to consider in detail. 
The evidence requisite to be brought forward upon a 
question of domicil embraces almost every species that can 
possibly be obtained—direct, indirect, and circumstantial. 
Direct evidence of facts relating to the birth, parentage, 
movements, and oecupation of the individual whose domicil 
is in question; indirect, with reference to his intentions and 
views during such periods; and circumstantial, as regards 
any events connected with either of the other branches, and 
which may have any bearing upon them. Thus a man’s 
birth, movements, and occupation, are facts of which, 
generally speaking, direct evidence may be obtained; whilst 
communications had with him or made from him to others, 
and acts done by him may be matters leading to inferences 
only, and not of themselves sufficient to constitute signifi- 
cant facts, although not without their use and force as con- 
nected with facts; habits also may stand on this footing, 
whilst a variety of circumstances, not, perhaps, coming under 
either the head of evidence direct or indirect, may still 
supply a wanting link in the chain, to support “a probable 
presumption,” and are chiefly of consequence where the 
balance is very nicely poised. Property possessed by the 
party and its nature would come within this latter class, 
and the more solid its character the more it would in all 
probability be of value. Thus the possession of real estate 
or appendants to realty would be of weightier signifi- 
cation than the mere possession of personal chattels or 
money, or securities for money, because, although the latter 
may be much more valuable per se than the former, yet it is 
not necessarily so coupled with an intention to use it in any 
particular locality, being capable of transmission with so much 
greater facility; whereas anything in the nature of realty or 
appendant thereto, as lands, houses, or furniture, are 
indicative of an intention at some period to reside, and are 
important therefore as indicia. Another class of indirect 
evidence which often weighs considerably in doubtful cases, 
belongs to the expressions made use of by the person whose 
domicil is to be determined, and more especially in the 
exercise of any dispositionary powers, although a cor- 
respondence is often of the last consequence as furnishing 
the means of arriving at a conclusion otherwise unattainable. 
As I have elsewhere said, it being impossible to see the 
mind of the party whose intention we wish to collect, it 
must be got at, and can only be got at, by the consideration 
of, perhaps, a large mass of evidence, consisting of a variety 
of component parts, not one of which alone would be enough 
to furnish a deduction still arrived at with very little moral 
doubt upon the whole. Thus the retention of a connection 
with a native country, during a long residence in a foreign 
one, has been thought to be a very significant circumstance; 
and it is more than doubtful whether, if the breaking off of 
such connection would be followed by a loss more than 
capable of balancing the interest attached to the foreign 
residence, a domicil tliat would otherwise be absolutely ac- 
quired by length of time and other necessary attendant circum- 
stances in such foreign country would be so regarded by 
our law. Upon this branch the evidence must be distinct not 
only as to the connection itself, bug as to the effect which 
such connection has upon the movements and rights of the 
party, which occurs chiefly where it is of a Government 
nature, such as half-pay, pensions, &c., which I shall have 








180 





THE SOLICITORS’ JOURNAL& REPORTER. Jan. 12, 186 








occasion to consider in another place. Direct evidence is 
generally easy of attainment; as, for instance, birth, death, 
acquirement of property and pursuit of occupation are 
things notorious, as being necessarily connected with the 
affairs of other people; whereas intention and personal acts 
refer only or chiefly to the individual immediately concerned; 
and it must always be borne in mind that direct evidence 
standing by itself is of value only as so standing; for it 
is capable of being rebutted by circumstances, as much as 
of being confirmed. To illustrate this, suppose the case of a 
person having two residences in every respect similar in 
two different countries, the one his birth-place, the other 
not, and there not being one tittle of direct evidence besides 
such facts; is it not manifest that attendant circumstances 
would be capable of very much governing the opinion of a 
court of Jaw or equity in such a case, either to rebut or 
confirm a contention for one or the other being the domicil ? 
Assuredly they would, for it requires very little experience 
to show how little we can judge from mere outward appear- 
ances, although no doubt it generally happens that circum- 
stances are capable of leading to a correct and certain 
decision. Partaking of both kinds of evidence, the habits 
of the party are oftentimes very significant ; but these, of 
course, are only so taken in connection with facts as that 
which may be conclusive of a particular intention in the 
habits of one person may not be so in those of another. It 
is not necessary to look very deeply into the subject to see 
this. There are not wanting instances where persons 
having gained wealth in the morning of their lives, have 
thenceforth (being without incumbrance, or if not, of a 
vagrant turn), moved from place to place, and from country 
to country, doing acts and expressing intentions in each 
amply sufficient, without more, to give them a domicil in 
each; and yet of course, such habit being known, would 
render any evidence with respect to them of a very different 
character than in an ordinary case, and hence the evidence 
direct depends very much upon the indirect and circum- 
stantial. As it is one of the governing principles in this 
branch of the law that there must be an abandonment before 
there can bean acquirement, it follows, that the residence in 
both cases must be very distinct; and the fact of property or 
affairs left undisposed of or unsettled, is of importancein doubt- 
fal cases, although even here such a fact is capable of being 
explained, and it may be shown that a conversion or trans- 
mission would have taken place and was intended, had it not 
been for such and such things, &c.; and these attendant 
circumstances will determine its weight, and therefore the 
unsold or unsettled state of property or affairs in a foreign 
country where a domicil has been abandoned, will not be 
sufficient of itself to revest it; but the evidence as to the 
acquirement of another will, of course, very much affect the 
question of abandonment. Evidence of intention is only 
material where the circumstances attending the residence 
eave the master in some degree of doubt; for if there be a 
sufficient case to show the fact the intention may almost be 
presumed, or at all events is almost inseparable from it. 
Before concluding this part of the subject, I will refer to 
a case, illustrative of the views taken by the courts of 
justice in America, of the evidence necessary to show the 
abandonment or acquirement of domicil. A somewhat recent 
case of Cole v. The Inhabitants of Cheshire, was determined 
n the Supreme Judicial Court of Massachusetts, and is re- 
ported in 1 Gray (Amer. Rep.) 441. Inthat case the evidence 
of domicil was only incidentally considered; but the observa- 
tions of Judge Thomas are so much to the point that I shall 
quote them as far as is necessary, without apology. “It was 
not difficult,” he said, “to prove that a party came to a par- 
ticular place before a particular time, and brought luggage, 
and made a contract for board and lodging; but the effects 
of these acts depended upon the intent and purpose with 






























“which they were done. 
work on a particular farm, during the summer and autumn, 
and return to his family residence and home the engyj 
winter, the facts proved would avail the party nothing” 
(speaking of the party wishing to prove a newly acquired 
domicil). ‘‘ Qualified by such intent and purpose, they were 
perfectly consistent with the intention of retaining hig 
domicil in Cheshire (his family residence), and would not 
only fail to show a change of domicil, but they would 
exclude the conclusion. The plaintiff must prove that he 
left Cheshire with the intent of abandoning his old domiil 
and of acquiring a new one; the intent was manifested by 
what he did, and by what he said, when doing was some- 
times rendered as significant by what he omitted to do or 
say. In the negotiation (for his board and lodging), he 
stated that his purpose was not to live with his father after 
his time was out, and this negotiation with the declaration 
of purpose and intent, which not sv much accompanied ag 
made part of it, was a fact competent to be proved, 
Whether the negotiation was successful, whether it ripened 
into a contract or not, might affect the weight, but not the 
competency, ot the evidence ; such declarations were within 
the strictest rule, proof of the res geste qualifying to give 4 
character to the principal thing done. The sum of the whole 
matter simply was, that to prove his intent to leave his old 
domicil, the party was permitted to show that he had been 
in negotiation for a new one, with the avowed purpose of 
abandoning the old. It was open to the defendants to show 
that it was collusive anda sham; but if real and in good 
faith, that furnished the kind of evidence of which the case 
was in its nature susceptible; and which, uncontrolled, was 
satisfactery. It was competent to the plaintiff with a view 
to show that the purpose he had formed of abandoning his 
domicil in Cheshire, had been carried into effect, to prove 
that his domicil still continued in the other place (to which 
he had removed), and to exclude any inference that he had 
gone there for a temporary object, and with the intent to re- 
turn after the object had been attained. To this end he 
must show that he held an office in his new domicil, or had 
engaged in any pursuit or calling indicating the design and 
purpose of making it a place of permanent residence.” It 
is unnecessary to enter into the details of this case, the 
object of the plaintiff, however, was, to escape being taxed, 
according to the American law, by showing that he had ac- 
quired a new domicil, had been appointed to an office and 
taken up his abode in a lodging, where he had negotiated 
for his board and the keep of his horse for a certain sum, 
and it was held that he had acquired such domicil, It 
appears hence, and from other cases decided in the American 
courts, that both abandonment of old domicils and acquire- 
ment of new ones are matters of much easier accomplishment 
in America than in this country, or even in France; and this 
is somewhat surprising, considering the vagrant habits 
consequent upon the state of society in so large a continent, 
where the choice and accomplishment of change is so com- 
paratively easy ; but the general observations apply equally 
to the necessary evidence as the subject is viewed by our 
law. 

(To be continued.) 
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Che Courts, Appointments, Promotions, 
Vaconcies, Xe. 
COURT OF EXCHEQUER, 
(Sittings in Banco before the Lorp Cuter Baron, and Barons 
MartTIN, CHANNELL, and WILDE.) 


Jan. 11.—Manning § Redpath v. Farquharson, Coz, ¥ 
Co., Garnishees—In this case a rule was moved for, calling 
upon the plaintiffs to show cause why a writ of prohibition 
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‘If the intent and purpose was to dg 
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— 
Fiala not issue, to stay proceedings taken by the plaintiffs in 
the Lord Mayor's Court. The principal point in the case was 
dat of jurisdiction. The plaintiffs Manning & Redpath 
were army tailors in Bond-street, and Mr. Farquharson, the. 
dant, had in 1858 obtained a commission in the line, as 
ign in the 65th Regiment, and Messrs. Cox & Greenwood 
e his army agents. Mr. Farquharson, however, left the 
amy and proceeded to Italy to join the Garibaldians, and 
had there remained. On the 25th of Sept., 1860, the plaintiffs 
made an affidavit in the Lord Mayor's Court, claiming a debt 
of $536 12s. 6d. as due from My. Farquharson, and obtained a 
foreigh attachment upon the monies in the hands of Messrs. 
Gor & Gyeenwood. The parties appeared to the suit, and on 
the part of Mr. Farquharson an application was made to 
the Court of Queen’s Bench for a writ of prohibition, on the 
d that no cause of action ardse within the jurisdiction of 
city, when Mr. Justice Crompton considered that the Act 
of 90 & 21 Vict., cap. 137, altering and amending the pro- 
ceedings in the Sheriffs’ Court and Lord Mayor’s Court, gave 
that court jurisdiction, refused the prohibition. It was stated 
that owing to the fact of the case being heard on the last day 
of Michaelmas term, the attention of the ledtned judge had 
not been sufficiently drawn to the several sections of the Act; 
aiid it was now moved on the part of Messrs. Cox & Greenwood, 
as the garnishees, for the prohibition. The case was one of 
considerable importance, and had been before Mr. Baron Chan- 
nell at chambers, who thought it was a case for the opinion 
of the Court. It was contended that here no cause of action 
occurred within the city: the plaintiffs Manning & Redpath 
lived in Bond-street, and Mr. Farquharson in Italy. 


Mr. Baron Martiv.—Cox and Co. are not in the city, ate 
they? they live in Craig’s-court. 


Mr. M. Chambers (counsel tor defendant).—I have an affi- 
davit stating that Cox & Co. never lived in the city, nor had 
any office in the city; here the plaintiffs live out of the city. 
The cause of action arose out of the city. The defendant lives 
in Italy, and Messrs, Cox & Co. out of the city; and, there- 
fore, I contend that the Lord Mayor’s Court has no juris- 
diction. 

The Lorp Carer Baron—They had no more jurisdiction 
than they had in the moon. 

Rule granted. 

Buckmaster vy. Same.—Mr. Chambers said this was pre- 
cisely a similar application, the plaintiff was also an army 
tailor in Old Burlington-street. 


Rule granted. 


CENTRAL CRIMINAL COURT. 


Jan. 7.—The sittings of the above court were resumed this 
renin, 9 pursuant to adjournment. The Court was opened 
by the ight Hon. W. Cubitt, M.P., Lord Mayor of the city of 
London, Mr, Russell Gurney, Q.C., the Recorder, Alderman 
Sir J. Duke, Alderman Sir F. G. Moon, Alderman Sir R. W. 
Carden, and Alderman Mechi, Mr. Alderman and Sheriff 
Abbiss, Mr. Sheriff Lusk, Mr. Under-Sheriff Eagleton, and 
Mr. Under-Sheriff Gammon. 


The calendar was light. 





THE CASE OF ALL SOULS’ COLLEGE, OXFORD. 


The hearing of the appeal of three of the Fellows of All 
Souls’ College, Oxford, to the Archbishop of Canterbury, as 
visitor of the college, against the construction put by the 
Warden and the majority of the Fellows upon that part of the 
ordinance of April, 1857, of the University Commissioners 
which relates to the qualification and the election of Fellows, 
was commenced on the 8th inst, at Lambeth Palace, before the 
Archbishop, assisted by two assessors, Lord Wensleydale and 
Dr. Travers Twiss, Q.C., Judge of the Consistory Court of 
London, and Regius professor of civil law. On the 17th of 
May, 1859, the appellants had forwarded a printed appeal to 
the Archbishop, concluding with the following prayer :— 


“We therefore humbly request your Grace, 
“1. To declare that every Fellow has a right to be present 


April 27, 1859, on the ground that it annexes a condition to 
the exercise of this right. 

“2, With regdrd to the arrangements for carrying out the 
election; to declare that no classical work shall be introduced 
into the examination; to rescind the by-laws passed on the 6th 
of April, 1858, and on the 27th of April, 1859, so far as they 
do not require the examiners to place the candidates in order 
of merit, and so far as they direct that the papers are to be 
burnt before the election; and to rescind the resolution passed 
in the Common-room on the 27th of April, 1859, on the 
further grounds that it is illegal for any College meetings for 
the discussion of the merits of candidates to be held other- 
wise than as formal meetings, or for votes to be given other - 
wise than openly, or for any obligation of secrecy as to college 
proceedings to be imposed on any Fellow against his will. 

“ 3. To give an authoritative interpretation of the clause in 
the ordinance prescribing the grounds of election, determining 
between the conflicting opinions above exhibited. 

“4, Lastly, to verify and complete the (necessarily very 
partial) statements contained in this petition, by making a 
visitation of the college, or other inquiry authorized by the 
37th section of the ordinance, as to your Grace shall seem 
fit. 

“ ARTHUR GEORGE Watson, B.C.L. 
“Wa. Hy. FREEMANTLE, M.A. 
“ GoprrEY LusutneTon, M.A.” 


The Warden and Fellows having put in an answer to the 
appeal, and the Archbishop considering it unnecessary to have 
the case argued by coniisel, his Grace, on the 24th of October 
last, made his decision, whereby in substance he rejected the 
prayer of the appellants. An application was then made to 
the Court of Queen’s Bench, on the part of the three Fellows, 
for a mandamus to the Archbishop to hear and determine the 
appeal, The rule was argued in May last. In the course of 
the argument it was intimated to the Court by the counsel for 
the Archbishop that he was perfectly willing to hear the case; 
and it was ultimately arranged, with the consent of all parties, 
that the case should be heard, and the rule for the mandamus 
was not made absolute. 


The Archbishop, Lord Wensleydale, and Dr. Twiss, took 
their seats in the hall of the Palace at 11 o'clock. 


The Attorney-General and Mr. Coleridge appeared for the 
appellants ; and Mr. Bovill, Q.C., Sir Hugh Cairns, Q.C., Mr. 
Kenyon, and Mr. Granville Somerset, for the Warden and 
Fellows. 

At the conclusion of the arguments the Archbishop stated 
he would reserve his judgment upon the case. 


——————>—_—_—__——- 


Recent Becisions. 


(£quity, by J. Narter Hiearns, Esq., Barrister-at-Law; Common Law, 
by James StepHen, Esq., LL.D., Barrister-at-Law.]} 


EQUITY. 
PaRTITION—FORM OF DECREE. 


Clarke v. Clayton, 2 Giff. 333; Orger v. Sparke, V. C. W., 
9 W. R. 180. 


The first of the above-mentioned cases relates to an im- 
portant change which has been made by one branch of the 
Court in the common form of partition decrees. The old 
and well-known form of decree provides for the issuing of 
a commission for the purpose of making the partition; and 
the commission directs the persons therein named to make @ 
partition division and allotment of the hereditaments in the 
decree and pleadings mentioned, The Vice-Chancellor Stuart, 
however, in Clarke v. Clayton, said that “a commission in a 
partition suit is a very expensive, and generally a very un- 
necessary proceeding. Under its improved practice, the Court 
can give facilities for dividing the estate in a way much more 
satisfactory and less expensive than the old mode of proceed- 
ing by commission, even in cases where there is adverse liti- 
gation.” His Honour’s decree, therefore, was, after declaring 
that the hereditaments ought to be partitioned into equal third 
parts; Order the same, [ usual order as to partition and allotment], 
and order that proposals for the said partition be laid before the 
judge for his approval, &c. The judge, or rather the chief 
clerk, is thus placed in the position in which commissioners 
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or chief clerk is not compelled “to go, enter upon, and walk 
over and survey the estate in question "—a proceeding which is 
no doubt frequently “ very expensive, and generally very un- 
necessary ”"—except where the commissioners are the profes- 
sional surveyors who would themselves be witnesses, and there- 
fore, in that capacity, would have to do the same thing if they 
were not commissioners. But there appears to be no benefit in 
thus changing the proper functions of surveyors, and in dele- 
gating to them what properly belongs to some judicial func- 
tionary. If the commissioners are not to be surveyors, there 
is, perhaps, hardly any case in which the form of decree 
adopted in Vice-Chancellor Stuart’s branch of the court 
would not be less expensive, and much more convenient, 
than the decree which has long been in common use, and 
which is still employed in other branches of the court. If 
t is desired, however, that the commissioners should be sur- 
veyors, then the answer is, that their knowledge can be brought 
to bear in a more effective and less objectionable manner as 
witnesses than as judges, According to the true theory of 
the usual decree, the commissioners are supposed to decide 
upon evidence; and it was for some time a question whether 
the evidence should not be returned together with the commis- 
sion, which provides for taking the “ depositions of witnesses,” 
although such return is not usually made. 


The second of the above-named cases decides that after 
a decree for partition each party has a right to have the 
decree executed, and therefore to call on everybody else to 
executeit ; so,that where there are three parties one cannot, under 
the direction to join in all proper conveyances, refuse to execute 
@ conveyance to another, because the other and the third have 
not executed the conveyance to him. 


Two or three comparatively recent decisions relating to 
partition suits may be conveniently noted here. In Johnstone 
v. Baber, 6 D. M. & G. 439, Lord Cranworth decided that the 
right to present to an advowson which was vested in trustees, 
and in which seven persons were beneficially interested equally 
as tenants in common, was vested in the seven; and they not 
agreeing among themselves as to the exercise of their right, 
that it should be determined by lot, and not according to seniority 
or by the majority, which of them should nominate the clerk 
to be presented by the trustees. 


In C g V. ing, 2 Drew. 434, the Vice-Chancellor 
Kindersley held that, on a commission under a partition decree, 
as between co-heiresses, the eldest has no right of choice. 

Before the 3 & 4 W. 4, c. 27,8. 36 conferred upon courts 
of equity exclusive jurisdiction in partitions—when courts of 
common law had power to make partition under -the writ 
de partitione facienda—the usual mode in cases of advowsons 
was to direct alternate presentations. It was sometimes held 
that the choice went by seniority; and when Johnstone v. 
Baber was before the Master of the Rolls, his Honour decided 
that the existing vacancy was vested in the eldest of the 
tenants in common. The decision of Lord Cranworth, how- 
ever, is for the present conclusive, that in such a case the 
choice must be by lot. 

There isa common notion that commissioners after “ sepa- 
rating and dividing” the estate, are bound to make their allot- 
ment by means of lots; which, however, is by no means the 
case. On the contrary, they are bound to exercise their dis- 

cretion not only in making the partition and division, but also 
in making thg allotment; and in exercising such discretion they 
are at liberty, and in some cases they are obliged, to take 
into account such considerations as eldership, occupation, &c.; 
and it is their duty in allotting to take into account the ques- 
tion as to which share will be most valuable to each party. 
So that, in fact, lots should not be resorted to except in such 
& case as that of an advowson, where no partition can be 
made, or where the commissioners find that there are no 
such special considerations as above mentioned to be regarded, 
and therefore that they have no occasion for the exercise of their 
discretion. 

Another case may also be mentioned here, although not bear- 
ing directly upon any of the points already considered. At 
common law, in partitions under the writ de partitione faciendd, 
the legal estate was vested by force of the partition. It is not 
so in equity; and, accordingly, the decree always directs the 
execution of mutual or other proper conveyances as in the 
above-named case of Orger v. Sparke; but where infants were 
conveying parties, the Court was in the habit of postponing the 
direction for executing conveyances until the infant attained full 
age. Butin Cole vy. Sewell (17 Sim. 40), where the estate was 





-under a decree of the Court in a partition suit, would give a 
good title to the party entitled to the other moiety; and 
therefore, it was not necessary to order the infants to Convey 
when they came of age. 


APPORTIONMENT—TENANT FoR Lite AND REMAINDERMAy 
—Raitway DEBENTURES. 


In re Rogers’ Trust, V. C. K., 9 W. R. 64. 


Mr. Swanston, in one of his learned and elaborate notes (Zz 
parte Smyth, 1 Swans. 337, n.), has written an_ historical 
account of the rules of law which first prevented apportion. 
ment of rents, annuities, and other periodical payments, and 
of the statutory enactments and decisions of courts of equi 
introducing exceptions to those rules. To the old rule of the 
common law, according to which no occupation-rent could be 
recovered on the death of a lessor tenant for life, in the inter. 
val between two periods for the payment of rent, Mr. Swanston 
gives the basis of the two following propositions—first, that an 
entire contract cannot be apportioned; and secondly, that under 
a lease, with a periodic reservation of rent, the contract for the 
payment of each portion is distinct and entire. To prevent 
the loss arising to the estates of tenants for life by the opera. 
tion of this rule, the 11 Geo. 2,c. 19, was passed, by which 
(sec. 15) it is provided that where any tenant for life shall die 
during such interval, his executors may recover from the 
under-tenant the proportion-of rent due. The 4 & 5 Will. 4, 
c. 22, reciting the last-mentioned Act, and reciting that doubts 
had been entertained whether the provisions of that Act 
applied to every case in which the interests of tenants deter- 
mined on the death of the person by whom such interests had 
been created, and on the death of any life or lives for which 
such person was entitled to the lands demised; the now 
stating Act in the first section proceeds to remedy that mis- 


“vents, annuities, pensions, dividends, moduses, compositions, 
and all other payments of every description,” made payable or 
coming due at fixed periods under any instrument, shall be 
apportioned in such manner that on the death of the person 
interested, he, or his executors, administrators, or assigns, shall 
be entitled to a proportion of such periodic payments. 


The question in the above-named case related to the interest 
payable on railway debentures, and was not affected by either 
of the statutes to which reference has been made, A testator 
possessed of some railway debentures died after the time at 
which the interest thereon was due, but before it was de- 
clared by the company to be payable, the tenant for life con- 
tending that it was to be treated as income, and the remain- 
derman that it formed part of the testator’s estate; and the 
Vice-Chancellor held that railway debentures, being in the 
nature of mortgages upon which interest accrues de die in diem, 
the portion of interest which accrued due in the lifetime of the 
testator was capital, as between the tenant for life and re- 
mainderman. If the Vice-Chancellor had considered that 
railway debentures were analogous to Government stock, and 
the interest upon the one analogous to the dividends upon the 
other, he would probably have held that the provisions of 
4&5 Will. 4, c. 22, s. 2, applied to the case of railway deben- 
tures, so that, whether the Act applied or not, the result in 
this respect would be the same. His Honour distinguished 
the two cases. In the case of debentures, as has been re- 
marked, the interest accrues daily, although it is not pay- 
able until the end of the half year; whereas, in the case of 
Government stock, the dividends thereon are one entire 
thing, which, as it does not become due until a certain period, 


entitled to receive dies before the period of payment. Some 
cases not very dissimilar to Re Rogers’ Trust have been before 
the Court within the last few years. In Clive vy. Clive 
(Kay 600), Wood, V.C., was of opinion that in the case 
of a specific legacy of Bank Stock, where the testator dies @ 
few days before the dividend day, the legatee would take the 
dividend, although payable in respect of profits earned during 
the testator’s life. 


In Knightv. Boughton (12 Beav. 312), Lord Langdale, M.R., 
held that the term “ instrument” referred to in 4 & 5 Will. 4, 
c, 22, s, 2, does not imply an instrumeat creating the periodic 
payments, but that which creates a life interest therein. And 


in Plummer v. Whiteley (1 John. 585), Wood, V.C., decided 
that the section applies to all cases in which the instrument 
creating the life interest has been executed since the passing of 
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PRACTICE—SPECIAL CASE—REvVivoR. 
Wilson v. Whateley, V. C. W., 9 W. R. 52. 
In this case Wood, V.C., made an order of revivor in a spe- 


cial case, Which had been abated by the death of the plaintiff, 
thus treating a special case as a “suit” within 15 & 16 Vict. 


¢, 86, 8. 52. 





COMMON LAW. 


LuBILITyY OF LANDLORDS WHO DEMISE RUINOUS PRE- 
MISES, : 


Todd v. Flight, 9 W. R., C. P., 145. 


This case is an instructive one, as it throws light upon a 
question which frequently arises, and leads to litigation be- 
tween neighbours—viz., as to the liability which by law attaches 
in respect of some accident happening, or nuisance existing, 
on one or other of the premises. The present decision is the 
more interesting because it lays down a broad and intelligible 
principle for determining such liability, not easily to be col- 
lected from the previous authorities on the subject, which are 
not, perhaps, altogether harmonious. 

The cause of action was the fall of a stack of chimneys, 
which injured the adjoining‘ house; and the proceedings were 
taken by and against the reversioner of each house—that is to 
say, by and against the landlords of the respective tenants. 
As to the proper plaintiff no question was raised; for it is clear 
law that in such cases either the occupier or the owner of the 
injured premises may sue and recover damages for the injury 
he has suffered; the one in his possession, the other in his re- 
yersion. But the proceedings being taken against the landlord 
of the house from which the chimneys had fallen—relying on 
the fact that the landlord had demised the premises, knowing 
them to be in a dangerous condition—the declaration was de- 
murred to; and the substantial question was thus directly raised, 
whether, under such circumstances, the tenant or the landlord 
was liable; or, more accurately perhaps, whether the scienter of 
the landlord rendered him liable. 

Against the landlord’s liability there are not wanting 
plausible arguments. It might be said, for example, that, 
though at one time it was considered (see Bush v. Steinman, 1 
Bos, & P. 404), that a peculiar degree of liability attaches to 
the owners of land and buildings, and that they are respon- 
sible for the conduct of all those whonf they either mediately 
orimmediately bring upon their premises, this doctrine has 
been, by later authorities, completely exploded; and that with 
regard to nuisances in particular, it has been often held that a 
man who has once acquired a power to abate one which exists 
on the premises he occupies, and suffers it to remain neverthe- 
less, may be sued for its continuance. For example, in one 
case it was held that a tenant who took a house with an un- 
enclosed area, was liable to be sued in damages by a passer by 
who fell through (Coupland v. Hardingham, 3 Camp. 398). 
In another, the lessee of a watermill was held liable for con- 
tinuing the banks of the mill-pond at an improper elevation, 
though they had been so erected by the lessor before the de- 
mise (Brent v. Haddon, Cro.’ Jac. 555). And, generally, 
in reference to the duty of keeping premises in such a state of 
repair as not to be a nuisance to the neighbourhood, recent 
cases have established the law to be that -the occupier, as dis. 
tinguished from the owner, is responsible—the tenant of the 
particular estate as distinct from the reversioner (see Russell 
v. Shenton, 3 Q. B. 449; Chauntler v. Robinson, 4 Exch, 169), 

The Court of Common Pleas, however, while admitting the 
authority of the cases cited at the bar (which comprised some 
of those above instanced) for the defendant, yet gave judg- 
ment for the plaintiff on the following ground. ‘The true 
question they remarked, in such cases is, upon whom does the 
duty of repairing fall? If the tenant is bound by his lease 
to repair, and fails to do so, then the action may be brought 
against him; even if an action lies also against the landlord. 
Again, if & man has the ownership of premises on which he 

nows a nuisance to exist, he cannot get rid of his liability 
for its continuance by parting with the present possession, 
Once more, the duty of repair, and by consequence the liability 
for damage caused by non-repair, will be on the tenant and 
not the landlord, if having taken premises in good repair, and 
being bound to keep them so by the terms of his lease, he 
allows them to get into a state of nuisance, Though even in 
such a case (as was remarked by the Queen’s Bench in Rex 
¥. Pedley, 1 A, & KE, 822) the landlord may make himself 


liable for a nuisance which has been erected or improperly 
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suffered to arise by his tenant, if having the opportunity to get 
rid of him the landlord renews the tenancy. 

It is to be observed that in the present case the nature of the 
covenants, as between the defendant and his tenant, does not 
appear. It may therefore be that the action might, at the 
option of the plaintiff, have been brought against the occupier 
instead of the landlord. All that the case decides is, that it 
was rightly brought against the landlord, axd this by reason 
of the ruinous condition of the chimneys being known to and 
as it were adopted by him when he let the premises. Hence 
in such an action as the present, the whole gist is the know- 
ledge of the nuisance on the part of the defendant. 


CONFLICT OF CLAIMS BETWEEN A JUDGMENT CREDITOR AND 
THE ASSIGNEES OF JUDGMENT DEBTOR, IN RESPECT OF A 
DEBT ATTACHED. P 


Tilbury v. Brown, 9 W. R., B. C., 147. 


This case establishes the doctrine that the right to attach a 
debt due to a judgment debtor, under the Common Law Proce- 
dure Act, 1854, is qualified by the superior right of such 
judgment debtor’s assignees, if he becomes bankrupt after the 
service of the attachment order and demand under it, but 
prior to payment made or to execution levied by seizure and 
sale, 

The question of priority of rights under the garnishee clauses 
of the Act of 1854 and the Bankrupt Consolidation Act of 
1849, did not arise for the first time in the present case. It 
was discussed and decided in Holmes v. Tutton (5 Ell. & BI. 
65). And it was there held that the effect of the service of an 
attachment order on the judgment debtor was only to make 
the judgment creditor a creditor of the estate of the bankrupt 
judgment debtor, with security for his debt under 12 & 13 
Vict. c. 106, s. 184; but did not give him a lien on 
the debt attached. Now, by the terms of that section, a 
creditor of a bankrupt having such security, is only to come in 
with the other creditors, except before the date of the petition 
for adjudication of bankruptcy, he has actually issued exe- 
cution (and seized and sold thereunder), or unless he has a 
“ mortgage” or “lien” on the bankrupt’s property. Hence it 
was also held in Holmes v. Tutton, that the rights of the general 
creditors to share in what was owing to the judgment debtor 
were superior to those of the judgment creditor; and the pre- 
sent case turned upon precisely the same principle—the only 
distinction being, that whereas in Holmes v. Tutton the garni- 
shee order had been under 17 & 18 Vict. c. 125, s.61,and there- 
fore was made er parte, in the present case it was made under 
s. 683—that is, after default made by the garnishee; and was, 
therefore, to the effect that execution against him should 
forthwith issue, without giving him any alternative. The 
Court, however, thought that this distinction made no diffe- 
rence, and again decided in favour of the assignees. 


ies 
ae 


Correspondence. 


LIABILITIES OF LODGING-HOUSE KEEPERS. 


However we may differ in opinion as to the expediency of 
the law which exempts lodging-house keepers from liability 
for the lost goods of their lodgers, the fact cannot be denied, 
that the law so exempts them, and distinguishes their liabilities, 
whether rightly or wrongly, from innkeepers, who are liable 
for the lost goods of travellers. The cases clearly settle this 
distinction. Instead of asking, however, why lodging-house 
keepers are not equally liable with innkeepers in this respect, 
we might, perhaps, more properly ask, why innkeepers are 
liable to such an extraordinary burthen. The answer for this 
would appear to be found in the tendencies of the common 
law to promote commerce by facilitating the inland carrying 
trade. It consequently imposed extraordinary duties upon 
innkeepers and common carriers, but not upon lodging-house 
keepers. Gentlemen’s Acts were then unknown, and facilities 
were given to make profits to pay debts, but not to lose one’s 
goods unnecessarily, 

The obligation is imposed by the law, not on account of the 
moral or natural obligation the innkeeper is under to know 
the class of persons frequenting his inn, as your correspondent 
C. (anté p. 131), puts it, but because the traveller has not the 
means or time to acquire this special knowledge; a reason 
which does not apply to a lodger, who may, if I may state a 
case testing the principle to the utmost, stay in a hotel with 
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a legal assurance for his goods, until he ascertains that the 
character of the house renders it unsafe for him more perma- 
nently to sojourn there. M. N 


COMMISSIONERS TO ADMINISTER OATHS. 


The 16 & 17 Vict. c. 78, which is, I think, the latest enact- 
ment relating to the powers of commissioners to administer 
oaths, is silent as to their duties. I have no doubt, however, 
that such a commissioner is a public officer within the scope of 
the principle of Ashby v. White (1 S. Leading Cases, 105), 
and would be liable to an action by any party whom he re- 
fused to swear after tender of the fee, and without any 
adequate cause for his refusal. A cominissioner is, of course, 
appointed for the benefit of the public, and not for the con- 
venience of his friends or acquaintances, TW: 


PROFESSIONAL REMUNERATION. 

In reply to “ A Solicitor of nearly fifty years’ standing ” (anté 
p. 146); I beg to state that the Law Amendment Society did pub- 
blish a report on “ Professional Remuneration,” in 1858. The 
report is a remarkably happy application of the principles of 
ecovomical science to the determination of this question. Its 
leading principle is, that private contract should, as a general 
rule, be allowed to determine professional remuneration, as is 
the case in most other contracts between employers and the 
employed. A percentage on the purchase-money of estates 
sold, is likewise recommended by the report—settled scales 
of costs to be used only for determining the amount of costs 
to be charged in the absence of special agreements, and to 
regulate costs as between party and party, or when the fund in 
court is to be charged with costs. The last-named class of 
cases would appear suitable to be left to the discretion of the 
judges adjudicating upon the rights to which the costs are in- 
cident, and, therefore, able to estimate the actual work per- 
formed. Although, however, recent legislation has extended 
judicial discretion as to costs—upon which Ido not at present 
offer any opinion—it does not appear to me desirable to give 
judges such a discretion over persons who are daily appearing 
before them, 

Nothing can be more absurd than that a solicitor, who gives 
advice during the progress of a suit, can receive no fee therefor, 
but can by sending a case to counsel; the law thus holds out a 
temptation to him to protract every case, and spin out 
every deed with a copious addition of unnecessary matter, the 
fruitful seeds of an inheritance of litigation to his successors 
in the profession. It is a fallacy to suppose that cheap law 
will multiply professional transactions, inasmuch as these are 
occasioned by a number of causes upon which cheap law 
and cheap stamps could have little influence. No cheapness 
of law would much increase the number of settlements, &c.; I 
might even add conveyances. An easiness, but not a multi- 
plication, of transfers, would be effected by a cheap system of 
conveyancing. And, even with regard to those classes of cases 
which a cheapness of the legal remedy would pro priore 
vigore tend to increase, the uncertainty of the amount of the 
solicitor’s bill in each individtal case would fully neutralize 
the abstract advantage. Private agreement is the basis of 
professional remuneration, which is alike recommended by 
scientific principles (that can by no means be limited to the 
sphere of unskilled labour), as well as by the voice of the pro- 
fession, and doubtless, by the public, if their votes could be 
taken on the question. G. H. 


MR. LOCKE KING’S ACT, 17 & 18 Vicr. c. 113.— 
EXONERATION. 

If you will favour me with the insertion in your journal of 
this communication, probably some of your readers will be 
able to throw some light upon the following :— 

“ A person dies after the 3lst December, 1854, seised of 
an estate in land, which at his death stands charged with the 
payment of a sum of money by way of mortgage. He leaves a 
will made before the Ist January, 1855, disposing of all his 
personal estate, but by which the estate in land cannot pass; 
which was, in fact, purchased subsequently to the making of the 
will.” 

Under these circumstances is the heir entitled to have the 
mortgage debt paid off out of the personal estate? What is 
the construction of 17 & 18 Vict. c. 113, with reference to the 
point ? How does the last proviso bear upon it? And is 
there a decided case upon the construction of that proviso? 

L, R. A. 





The Provinces, . 


DEvonsHIRE.—At the Devon quarter sessions, held 
week, a committee of magistrates, appointed for the purpos 
recommended that salaries, on the basis of a five years’ ay: 
of fees, travelling expenses, and allowances, in accordance 
the recent Act, with 10 per cent. in addition, on account of an 
anticipated increase in the number of inquests, be paid to the 
county coroners, Several of the coroners attended, and 
tested against the small amount of remuneration which this 
would give them. They complained that they had been receiy. 
ing only ninepence per mile for travelling expenses, whereas 
they could not travel for less than a shilling per mile, and that 
the fees for holding inquests when they were adjourned were 
not sufficient in such large districts as they had allotted to 
them. One of the coroners, Mr. Cox, said the salary proposed 
to be paid to him would only be at the rate of 5s. 8d. per ri 
and that he should be reluctantly compelled to appeal to 
Secretary of State. Ultimately the subject was referred back 


to the committee for reconsideration. 

Mancuester.—At the Manchester Chamber of Commeres 
the Sub-Committee on the Bankruptcy Law brought up their 
report on Monday last, and the following memorial to Sir R, 


Bethell was unanimously adopted:—* The memorial, 6, 
sheweth,— That in the opinion of your memoridlists, th 
Bankruptey and Insolvency Laws are so defective, expensive, 
and uncertain in their administration as to induce creditors to 
accept compositions of an objectionable character under private 
arrangement rather than incur the cost of bankruptcy ; that your 
memorialists have heard with satisfaction that it is the inten- 
tion of her Majesty’s Government to introduce into Parliament 
next session a Bill for the Amendment and Consolidation of 
the Laws ot Bankruptcy and Insolvency; that, while your 
memorialists cheerfully acknowledge the care and attention 
bestowed by her Majesty’s Government on the Bill of 
session they, nevertheless, are of opinion that the said Bi 
was capable of great improvement in tiany important details 
That in the opinion of your memorialists no Bankruptcy Bi 
can be satisfactory unless it be short and simple in its provisions, 
inexpensive in its operation, and uniform in its administration. 
It should also greatly reduce the staff of officers connected 
with the court, should provide for the payment of those officers 
by fixed salaries, should, give every facility for the proof of 
debts, should place the control of the estate in the hands of 
the trade assignees, and should afford opportunity toa majority 
of the creditors representing three-fourths in value to wind-up 
the estate of a debtor in any manter they may think best, 
under the sanction of the court, but without official control or 
interference. That with a view to effecting the change with 
as little expense as possible the services of present efficient 
officers should, wherever practicable, be retained, and com- 
petisation to retiring officers should be economically arranged. 
That your memorialists approve of making an execiition upon 
a judgment an act of bankruptcy for a period not exceeding 14 
days, and are of opinion that in all cases the sheriff should be 
compelled to sell by public auction, and to retain possession 
of the proceeds of the sale until the execution had ceased to be an 
act of bankruptcy, when the amount shall be paid over to the 
execution creditor absolutely. That your memorialists are of 
opinion that whenever a bankrupt has been proved to have 
committed fraud, been guilty of reckless trading, extravagance, 
or any other misdemeanour in connexion with his estate, it shall 
be in the power of the commissioner to adjudge punishment 
on his own warrant for any period of imprisonment not éx- 
ceeding two years, in lieu of the existing power of 
suspension and classification of certificates. That your 
memorialists approve of provision being made for winding-up 
the estates of deceased debtors in the Bankruptey Court, 
where there is reasonable ground for believing the estate to be 
insolvent. ‘That, in the opinion of your memorialists, the 
Lord Chancellor should have power to remove the judge, or 
any other officer of the court. Your memorialists therefore 
pray that you will take the foregoing suggestions into your 
early and favourable considerution. And your memorialists 
will ever pray, &c,—Epmunp Porrer, President.—Man- 
chester, Jan. 9.” 

Norrincuam.—At the recent Nottingham sessions, Mr. 
Henry Bell, Barrister, of Leicester, of considerable practice 
in the Midland Circuit, whilst in the robing room, waiting 
the commencement of business, was seized with apoplexy, and 
died the same afternoon. 


Reapinc.—Berkshire Quarter Sessions.—'These sessions 
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began on Monday, the 3st ult., at Reading, and the experi- 

ment was made of transacting the business in one of the 

courts of the new assize building, which has been in course of 

qection during the last two years. The contract for the 
was taken by Mr. Myers, of London, and it was stipu- 


--|gted that they should have been completed by Easter, 1859, 


put certain alterations in the original plans, and the strike 
which occurred several months ago in the building trade, 
cuusing @ suspension of the work, have greatly delayed 
the time for opening the courts to the business of the county. 
Ithas only been by great exertions that the Crown Court 
could be got into such a state of readiness as to admit of the 

t sessions being held in it. The plan for the building 
was prepared by Mr. J. B. Clacy, architect, of Reading, 
and in the whole arrangements he appears to have been 
successful in affording, not only accommodation, but comfort 
and convenience to all parties attending for business either at 
sessions or assizes. ‘The gentlemen of the bar present gene- 
rally expressed themselves satisfied with the arrangements 
made for their convenience. There were a large number of 
magistrates present at the opening of the court. 


The New Law as to County Coroners—The Clerk of the 
Peace having read the new Act requiring that on and after the 
Ist of January, 1861, county coroners should be paid by 
salary instead of fees, Sir W. G. Hayter, M.P., moved that 
acommittee be appointed to confer with the coroners with 
reference to the salaries which they were to receive. .As the 
Act of Parliament directed that the magistrates should come 
toan agreement with the coroners, he did not see how an 
agreement could be entered into unless both parties met and 
conferred together. That conference could not take place in 
open court, but the whole of the facts might be ascertained 
in committee, and a report made to the Court as to what it 
would be advisable todo. The Act gave the coroners the 
power of appealing to the Secretary of State if they were not 
satisfied with the amount proposed to be paid to them, but 
that alternative he thought it was desirable to avoid. The 
motion was unanimously adopted by the Court. 


a 


Foreign Tribunals and Jurisprudence. 


COUR IMPERIALE D’ALGER. 


(From the Gazette des Tribunaur, by Wi~tt14mM Hacker, 
Esq., Barrister-at-Law.) 


ALGERIA — Marriep Woman — LEGAL 
MORTGAGE. 


The wife of a foreigner, herself a foreigner, has a right 
of “legal” mortgage upon the property of her husband situated in 
Algeria, although, by the law of the country where the mar- 
riage was contracted, she would not have been entitled to it. 

Foreigners established in Algeria are presumed to be domi- 
ciled there with the authorisation of the Government, and there- 
fore enjoy the civil rights conferred by the French laws. 


FOREIGNERS IN 


Tn this case an appeal was presented by Madame Frentzel 
from a judgment of the Civil Tribunal of Constantine. The 
appellant and her husband were natives of Bavaria settled in 
Algeria, and the object of the original suit was to obtain a 
declaration that Madame Frentzel was not entitled to a legal 
mortgage over the property of her husband. The court below 
decided that Madame Frentzel being a foreigner, and having 
contracted marriage under the laws which obtain in Bavaria, 
Was not entitled to a legal mortgage over the property of her 
husband situated in France., The principal facts of the case 
will sufficiently appear from the judgment of the Imperial 
Court, It may, however, be of use to premise that by the 
civil code of France mortgages (hypothéques) are of three 
kinds—legal, judicial, and conventional. A legal mortgage is 
one which arises by operation of law, as in the case of a legacy, 
where the legatee has a legal mortgage over the property of 
the testator, and in the case of a sale, where the vendor ‘has a 
legal mortgage for the amount of the unpaid purchase-money. 
A judicial mortgage is one which results from decisions or acts 
of the court; and a conventional mortgage is similar to an 


: English mortgage, and arises by agreement between the parties. 


mortgages must be inscribed on the registry of mortgages, 
and only date from the time of the inscription. In the pre- 
Sent caso the appellant was posterior in point of time to the 
Tespondent, and ought therefore, it would seem, to have been 





postponed to him; but the case was argued solely on the ground 
that Madame Frentzel, as a foreigner, was not entitled to a 
legal mortgage on the estate of her husband. ‘The decision was 
as follows:— 

“ The Court:—Considering, in fact, that M. Frentzel and 
Sophia Mayer contracted a marriage on the 9th of September, 
1845, at Ammern, in the palatinate in the kingdom of Bavaria; 
that the spouses adopted the régime of a community of goods, 
confined to the acquisitions made during marriage, in the man- 
ner directed by the Code Napoléon (régime de communauté 
réduite aux acquéts); that in 1850 they left Bavaria for Con- 
stantine, where they took up their abode; that on the 8th of 
July, 1851, M. Frentzel purchased real estate in the suburbs 
of that city, and established a tannery, which he worked in 
conjanction with Simon Seligman, up to October, 1856, when 
the said partnership was dissolved; that the liquidation of the 
affairs of the partnership having constituted the latter a cre- 
ditor as regarded Frentzel for the sum of £500, Simon Selig- 
man took, on the date of the 23rd of the same month, an in- 
scription of mortgage on the realty belonging to his debtor; 
that, on the other hand, Madame Frentzel having obtained a 
decree of separate estate as regarded her husband, and having 
ascertained her rights, took, on the 11th of June, 1857, an in- 
scription of legal mortgage over the present and future goods 
of her husband, as a security for the sum of £450, to which, 
according to the Act of Liquidation, she was found entitled; 
that such being the state of things, Simon Seligman did, by a 
writ of the 27th of June, 1857, summon Frentzel, husband 
and wife; claiming, first, to annul the judgment of separation 
as to property between the husband and wife; secondly, to 
obtain the erasure of the inscription of mortgage taken by 
Madame Frentzel; that by a judgment of the 20th of July, 
1858, the first part of the demand was refused; and that by a 
judgment of the 30th of November, 1858, the Tribunal of 
Constantine granted the second portion of the demand made 
by Seligman, and ordered the erasure of the inscription taken 
by Madame Frentzel, and that from this latter decision appeal 
has been made: 

“Considering that, without excepting on the ground of a 
defect in the transcription, or for the lateness of the inscrip- 
tion, Simon Seligman has confined himself, in seeking for this 
erasure, to objecting to Madame Frentzel, that on principle a 
foreign woman, married in a foreign country, is not entitled to 
a legal mortgage over the goods of her husband situated in 
France; that this, therefore, is the only question to be exa- 
mined in order to determine the rights of the parties; 

“ Considering that, in order to solve this question, it is of 
importance to compare the different modes of disposition which 
create the various species of hypothecary rights; that in 
effect, unlike the judicial mortgage and the conventional mort- 
gage, which the law only grants to foreigners in the cases and 
under the conditions contemplated by the articles 2,123 and 
2,128 of the Code Napoléon, legal mortgage, in the terms 
of articles 2,121 and 2,124 of the same Code, is a result of 
the law, for the benefit of every married woman without dis- 
tinction; that if the legislator did not, in the case of legal 
mortgage, make any of the distinctions which he has intro- 
duced into the two other species of mortgage, it is because he 
desired that the benefit of this special protection should be 
attached to marriage itself, for the reason that the foreigner as 
well as the Frenchwoman is placed by marriage in a state of 
dependence, for which the advantages arising from the right 
of obtaining a legal mortgage acts as a counterpoise. : 

“Considering, on the other hand, that realty situated in 
France, even when the property of foreigners, is governed by 
the French law; whence it follows that it is subject to all the 
charges imposed by that law, and that the moment a foreigner 
acquires realty in France, he acquires it on condition that it 
be governed by the French law, and, consequently, with the 
charge of legal mortgage which the law has attached to his 
quality of married man, whatever may be his country. 

“That it is in vain objected that legal mortgage is an effect 
of civil right, and, consequently, can only benefit the natives 
of the country; that in effect it is evident that mortgage, 
whether conventional or judiciary, is obtainable by foreigners; 
that, consequently, this benefit is not exclusively attached to 
the quality of French citizens, and that there is no reason, in 
the case of legal mortgage, to make an exception not for- 
malized by the law; that if the formalities of inscription, and 
the mode of exercise of the hypothecary right, are a matter of 
civil right, it must be acknowledged that the right of mort- 
gage, taken in itself, belongs to the law of nations, and that it 
ought, in consequence, to protect the foreigner as well as the 
Frenchwoman. 
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“Considering, moreover, that supposing legal mortgage 
is exclusively derived from the civil right, Madame Frentzel 
may still claim the benefit of it; that, in effect, in the terms of 
the 13th article of the Code Napoléon, the enjoyment of civil 
rights in the Gase of a stranger, results from the establishment 
of his domicil in France, with the authorisation of the Govern- 
ment as long as he continues to reside there; that, on the 
other hand, this authorisation is not subject to any regular 
rule, but may tacitly result from facts and circumstances; that 
this solution, admissible as it is in France, is especially appli- 
cable in Algeria, where strangers are admitted to a participa- 
tion of rights which in France are only given to the natives. 

“ Considering that, from all that precedes, it results that 
Madame Frentzel was fully entitled to inscribe herself, and 
that this inscription is a good charge on the realty in question. 

“For these reasons, 

“ The Court reverses the decision appealed from, maintains 
the hypothecary inscription, &c., &c.” 


BOMBAY. 
(Before Sir M. R. Saussz, C. J., and Sir J. AkNouxp, P. J.) 
EXCESS OF JURISDICTION—FOREIGN CONSUL. 


Nov. 16th, 1860.—Bailey v. Hatfield, Consul of the United 
States of America.—In this case, where the American consul 
had been sued in the Small Causes Court of Bombay for 
moneys received in his consular capacity, and a verdict obtained 
by the plaintiff, also a domiciled citizen of the United States, 
a rule to show cause why a prohibition should not issue to the 
three judges of that court, on the ground of excess of jurisdic- 
tion, was obtained by Mr. Chisholm Anstey, on behalf of the 
consulate of the United States. 

The facts of the case were shortly as follows:—The defend- 
ant was consul at Bombay, for the government of the United 
States of America. An American ship arrived at the port of 
Bombay last year,in a disabled state, and was sold by the 
captain, when the officers and crew were discharged by the 
consul, who, in discharge of his duty as consul, required the 
captain to pay into the consul’s hands;three months’ extra 
wages for all the American officers and seamen of the ship, 
which was done. The present plaintiff was the first officer of 
the ship, and one of the persons in respect of whom the consul 
had received three months’ extra wages. The plaintiff 
sought to recover from the defendant two-thirds of that amount, 
and for that purpose took out a summons in the Small Causes 
Court at Bombay, to the jurisdiction of which the consul 
objected, and the question was now tried by a writ of prohibi- 
tion to stay the proceedings in the Small Causes Court. The 
ground of the application was that the laws of the United 
States and the consular instructions were contrary to the deci- 
sion of the Small Causes Court. A very elaborate argument, 
which occupies five or six columns of the local newspapers, 
took place before the Supreme Court. As the question of the 
privilege of consuls is one of general interest, and as the judg- 
ment in the present case was delivered after a full consideration 
of all the English authorities upon the subject, we have 
on doubt that the following will be interesting to our 
readers. 

The Cuter Justice read the judgment of the Court, which, 
after setting forth the main facts of the case, proceeded to state 
that the amount claimed in the action being clearly within the 
jurisdiction of the Small Causes Court, their lordships ,were of 
opinion that the exemption claimed in respect to that court 
ought to be treated as if it were claimed by plea to the juris- 
diction of the supreme court itself. The claim is of the most 
general description, and asserts exemption from the jurisdiction 
in all matters of merely consular duty, Now the general rule 
is laid down in the consular regulations of the United States 
(s. 584) that these consuls are to be considered liable to the 
jurisdictions of the countries where they dwell (see also Story 
Confl. of Laws, ss. 541-3). The acts of Congress relating to 
merchant seamen make consuls liable for their acts and defaults 
under those enactments,| to damages and penalties (Act of 
July, 1840, s. 18); Act of the 18th August, 1856, s.s, 26-32). 
There is, therefore, no ground for the claim to this exemption. 
Nothing ‘short of extra-territoriality or a treaty, could justify 
it. In his own courts he would be liable to this suit. Why 
nothere? We are therefore of opinion that this rule ought to 
be discharged. But we also think that we ought to express 
our opinion upon the doctrine asserted on the defendant's behalf. 
It is said that the facts donot constitute a casein the nature of a 


= 
under the very words of the 3rd section of the Act of Congres, 
Now substantially this is a sum of money raised by the Ame. 
can Legislature for the benefit of American mariners, and 
be applied for their benefit by the consul in the name of hig 
Government. He is made subject to penalties for neglect » 
misuse of those powers, which penalties none but the Unity 
States Government can enforce. The case of Gidley v, Long 
Palmerston (3 Br. & B. 285, Amer Rep.) has been relied upoy 
by the defendant’s counsel in answer to this action, as showi 
that a public officer like the consul cannot be sued for monies 
so received. But the reasons there given by Dallas, C.J., fop 
the decision in question, show that the consul ought to hay 
put his case in a different shape from that in which it comes 
before us:—a plea to the jurisdiction. He should have shown 
that, according to the true construction of the Ag 
of Congress, there was not imposed upon him a personal 
liability. The first judge of the Small Causes Court has not 
had the benefit of the erudite and able discussion which 
we have had; nor have we had the opportunity of learing what 
were the facts upon which he came to the decision he has 
nounced. But we think that in the face of Regulations 34§ 
and 347 this plea cannot be supported; yet, as we also think 
that the decision ought to have been in favour of the defen. 
dant on the merits, we discharge the rule without costs.’ We 
hope that the litigation will now cease. 

Mr. Justice ARNOULD.—It appears to me that the consul 
should have pleaded below not in the way he has done,-—*] 
have not received any moncy except in my consular capacity,’ 
That plea was too wide, for it appears by the Acts of Congress 
that there are some cases in which he does incur a personal 
liability. But I must say that if he had said, “I have not re. 
ceived any money for James Bailey, but only for the United 
States,” in my opinion that would have been a good answer to 
the action. 





Francr.—A singular point of law was lately submitted to 
the Imperial Court of Limoges—namely, whether bees are to 
be ranged in the class of what the law calls ‘‘ domestic animals,” 
or are to be considered as “ wild and ferocious.’ A labourer 
named Sauvenet, ot Chenerailles, in the Creuse, proceeded on 
the 8th of October, 1859, to extract the honey from a bee-hive 
in the garden of his employer, a tax gatherer, named Beraud. 
This irritated the bees, and they flew wildly about. At that 
moment a farmer named Legrand, of Perpirolles, accompanied 
by his son, a boy of 13, came up the road in a gig, and the 
bees stung them and the horse severely. The animal in terror 
began prancing furiously, and the farmer and his son jumped 
from the vehicle; the boy then ran along the road, trying to 
avoid the bees, but the horse having started off knocked him 
down, and so injured him that he died in a few hours. Le 
grand afterwards brought an action before the Civil Tribunal 
of Aubusson against Beraud and Sauvenet to obtain from them 
3,000 francs as indemnity for the death of his son, which he 
said must be considered as caused by the bees. But the Tri- 
bunal held that bees are “ferocious animals,” which no one 
can be expected to control, and that therefore the action could 
not be maintained. An appeal was presented to the Imperial 
Court of Limoges, and after long arguments a contrary decision 
was cometo, the Court laying down that bees are “ domesti¢ 
animals,” and that the owner of them is responsible for any 
injury they commit. It therefore ordered that 200 francs should 
be paid to the plaintiff. 


On the 21st ult. the Tribunal of Commerce gave 4 
decision of interest to travellers. An advocate of P: 
named Hubbard, had occasion in February last to go to Mai 
on business, and he afterwards proceeded to Alicante to take 
the steamer of the Messageries Impériales for Marseilles, which 
was advertised to leave at noon of the 17th of the month 
But on presenting himself at the office of the company in the 
morning of that day he learned that the steamer had left on the 
previous evening, and he had to remain six days in thetown before 
he could get a passage to Marseilles. For the loss of time, the 
inconvenience, and the expense thus occasioned, he called on 
the Tribunal to condemn the company of the Messageries to 
pay him 2,000f. The company represented that it had been 
obliged suddenly to modify the timeg of departure in obedience 
to orders from the Minister of War, and consequently thatit 
was not responsible. The Tribunal, however, held that the 
company was bound to advertise the modification, and com- 
demned it to pay the plaintiff 200f. and costs. 


Napies.—By arecent regulation the fees for the extraord 





claim as for adebt. Itis conceded that the present claim arises 


nary services of district judges have been fixed and reduced. 
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Eveland. 


ANTICIPATED LEGISLATION OF THE SESSION 
1861. 


At this season of the year, rumours begin to circulate as to 
the Law Bills supposed to be in preparation for the next session 
of Parliament. Of course, no authoritative statement on the 
subject having heen made, the speculations indulged in are 
not of the most reliable kind. But as it is now the fashion to 
“amend” the “ practice” of some one or more of the courts every 
year—and it is expedient that the law officers of the Crown 
should show their zeal in law reform—it is lghly probable 
that a batch of Law Bills will be forthcoming in due time. 
Chancery, of course, needs “amendment,” no less than ten years 
having elapsed since any changes took place in the procedure 
of that court. Last term the business there was the reverse of 

tiful; and the several equity judges and masters had an 
easy time of it. ‘The anticipated changes will affect the num- 
berand designation of those courts. ‘The masters, of whom 
there are four, are likely to be abolished, and a smaller num- 
ber.of vice-chancellors substituted. Some minor changes 
may also take place, pursuant to the recommendations of the 
Chancery Commissioners’ Report, 1858; and among them, the 
abolition of the sinecure office of clerk of the hanaper, the 
consolidation of the recognizances-office with the affidavits- 
office, and the removal of the business arising out of lunacy to 
the chancery registrar’s-oflice: 

It is asserted by a morning journal that a measure will also 
be introduced having for its object the prevention of the pub- 
lication of traders’ circulars; or, as they are popularly called, 
“black lists.” Undoubtedly these weekly prints have heen 
condemned in strong terms from the bench: but we cannot 
believe that the Legislature will consent to neutralize the 
whole benefit derivable from registration of judgments, crown 
bonds, &e., by forbidding public access to the register. It is 
stated that many persons subscribe to these “circulars” 
simply because the judgments, &c., obtained against sub- 
scribers are notinserted. This is a species of bribery, and un- 
doubtedly an abuse of the system. It would perhaps be 
better, considering that a reasonable degree of publicity ought 
tobe given in these matters, that a circular should be prepared 
by authority of the courts, impartially stating all entries of 
judgments, &c. On the main question, the propriety of issuing 
any such circulars, opinions are still divided—lawyers dis- 
approving of, and mercantile men and political economists de- 
fending their publication. 

It is again rumoured that it is intended to abolish the Vice- 
Regal Court and assimilate the government of Ireland to that 
of Scotland or Wales. In theory, the office of viceroy might 
well be abolished, without injury to any real interest of the 
country. Socially and economically a visit now and then 
from any member of the royal family would do more good to 
Ireland than the constant presence of what cannot be regarded 
a8 other than a “mock court.’ Yet the vice-regal institution 
Was created, or rather allowed to stand, as part of the terms 
of the legislative union. While the majority of the Irish 
nation are anxious to retain it, even for reasons of a senti- 
mental kind, it would be ungracious and unwise to abolish 
the vice-royalty. With this project another is constantly asso- 
ciated in the minds of all opponents of centralization. It is 
stid that the superior courts of law in Ireland must follow the 
Vice-Regal Court, that the county courts will have enlarged 
Jurisdiction, but that all important causes will be finally heard 
at Westminster or Lincoln’s-inn. This we regard as a ground- 
less fear; for the whole tendency of modern legislation is to 
localize the administration of justice, and, besides this, it has of 
late been a common though a pernicious custom to enact sepa- 
tate laws for Ireland. 

But although the Irish county courts will in the civil and 
criminal code retain their place as inferior courts for small 
Causes, they require very much improvement, especially by 
tendering the session a monthly instead of a quarterly one. 

This would vastly increase their utility, and would also pro- 
mote the well-being, of the rural districts, by handing over 
most of the justices of the peace work to more competent 
liinds, It is to be hoped that the coming session will not pass 
away without this important change being effected, . 


ACCIDENT TO THE RIGHT HON. A, BREWSTER. 
Mr. Brewster, Q.C., formerly Attorney-General, and now 
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leading counsel in the Court of Chancery, met with a severe 





187 


rete 








accident on the 4th instant, while shooting over the preserves of 
Mr. Bernal Osborne, in Tipperary. His gun, a breech-loader, 
exploded, sending the charge and ram-rod through his hand. 
Medical aid was at once procured, and Mr. Brewster's relatives 
were telegraphed for, including his son Colonel Brewster, of 
the Inns of Court Volunteer Corps. The last accounts 
state that the wound is likely to heal and that all dangerous 
symptoms have subsided; but Mr. Brewster was not able to 
attend to his briefs as usual at the beginning of term. 





QUARTER SESSIONS ARDEE, COUNTY LOUTH. 

At the Ardee Quarter Sessions, on the 3rd instant, all the 
solicitors practising in the court retired frgm it in a body, leav- 
ing the chairman Mr. John Leahy, Q.C., to conduct personally 
the cases of plaintiffs and defendants. The cause of fhis legal 
“ strike’ was as follows:—Mr. Leahy at the last sessions de- 
clared that in future he should allow one solicitor only to act 
on each side; whereas at this bar (where counsel do not ordi- 
narily attend) ithas long been the custom, in the heavier cases, 
for two solicitors to appear on each side. Recently the solici- 
tors held’ a theeting, and resolved not to appear at all in case 
the chairman persisted in enforcing what they hold to be an 
arbitrary and illegal restriction. On the present occasion the 
chairman reiterated his determination; and after a temperate 
but earnest remonstrance by Mr. McKenna, Mr. McMahon, 
Mr. Byrne, and Mr. Caraher, which was ineffectual, these 
gentlemen and also the other solicitors present, rose and left 
the court. 





REFORMATORY SCHOOLS IN IRELAND. 

The reformatory movement, commenced in 1851, was for 
some years confined to England; but in 1858 an Act was 
passed extending it toIreland. There are now committees in 
full operation, of both Protestant and Catholic Reformatories; 
and their progress, so far, has been very encouraging. The 
Protestant giris’ school was opened in April, 1859, and the boys’ 
school, in December, 1859; and if the numbers of children in 
these schools is but small, it is because the great majority of 
juvenile delinquents are intrusted to the Catholie reformatory 
schools. The Government allowance is seven shillings a week 
per head, to which 2s. weekly is added by the grand jury or 
corporation (as the case may be) of the district; the residue of 
the outlay is made up by voluntary subscription. It is very 
satisfactory to find that whereas in the year 1857, there were 
condemned to penal servitude 48 boys, in the year 1860, or 
since the establishment of these reformatories, only four boys 
were so condemned. ‘The above facts we gathered from state- 
ments made by Mr. C. Cobbe, D.L., and Mr. A. E. Gayer, Q.C., 
at a meeting of friends of the reformatory movement held on 
Monday last at the Mansion House, Dublin. 


EO ———— 


Law Amendment Society. 


At a general meeting of this society, held on the 17th ult., 
Mr. Edward Webster, barrister-at-law, read a very able and 
elaborate paper, entitled “ Observations on the Report of the 
Select Committee of the House of Lords, 1856, relating to the 
expediency of carrying into effect the sentence of death 
before official spectators only, and remarks on & substitute for 
capital punishment.” 

Mr. Webster, after referring to the report, and to the recom- 
mendations of the committee, that executions should take place, 
in private in the presence of officials appointed for the purpose, 
and referring also to the evidence taken before the committee, 
observed, that though it did not justify the report, yet it estab- 
lished a fact of the last importance, viz., that executions had 
on the spectators no deterring effect, and therefore, that as 
public exhibitions, they were useless, With respect to the 
question whether a sutlicient punishment can be substituted 
for that of death, Mr, Webster said :— 

“ Let the sentence, after a verdict of guilty, in murder cases 
be imprisonment for life in a gaol or ward appropriated for 
murderers; let it be irreversible save by Act of Parliament, 
for the prerogative of mercy might well be abandoned in 
exchange for the great public object of making convictions 
in cases of murder certain. This sentence of perpetual im 
prisonment would be far more terrible and severe than that of 
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death, and‘it would relieve the Crown of a most painful re- 
sponsibility, doubtless ofttimes personally felt. It would, 
moreover, inflict a punishment not altogether irremediable, 
one that might be stayed in its progress and in some degree 
compensated, should the innocence of the convict be, after 
verdict, established. All morbid attempts to obtain a remission 
of the sentence by application through the Home Office to the 
prerogative would be for ever prevented, and hence the officers 
employed there would be relieved, for the public benefit, of 
much and very anxious labour, whilst the convict would have 
an appeal to the legislature. Moreover, if the convict had no 
art ready for the purpose, let him after sentence be made to 
learn one, whereby he might in some way earn money to pay 
the expense of his maintenance. Let him be placed in 
solitary confinement at stated intervals, and‘let him be allowed 
to associate, and that not frequently, with criminals of his 
own blood-stained order—and with such criminals only—save 
such rare intercourse with others as would be necessary to 
compel him to earn his bread, to secure his escape from gaol, 
and to afford him the consolations of religion. Let there be 
one prison for all convicted of this hateful crime, and there let 
the malicious destroyer of his fellow-creature live, isolated 
from that society he has so foully injured—a prey to the re- 
morse of a guilty conscience, the associate at intervals of 
criminals like himself—having no hope in this life, save that 
of making his peace with his Creator ere his existence on 
this earth be by a natural death terminated, and his spirit 
thereby sent into that future and undiscovered world to which 
he has maliciously, violently, and prematurely hurried that of 
his unfortunate victim.” 


& 
—— 





Societies and Enstitutions. 


LAW STUDENTS’ DEBATING SOCIETY. 
The following is the last report of Mr. Wingate, the new 
secretary of this society :— 


In making my first report to you of the proceedings of the 
society since the annual meeting in July last, I will avail 
myself of the opportunity to remark upon some matters which 
seem to me to be deserving your consideration, as being inti- 
mately connected with its support and progress. Before re- 
capitulating the most important of the society’s transactions, I 
would premise that its thanks are due to those old members 
who showed their kindly feeling and remembrance by attend- 
ing our unnual dinner, as well as to those barristers and gentle- 
men who honoured us with their presence upon that occasion; 
andalso to the Solicitors’ Journalandthe Law Times, for having 
gratuitously inserted in their columns the last report of the 
committee. Since July the society has, by Mr. Miller’s resig- 
nation, been deprived of the valuable services of that gentle- 
man, to whom a vote of thanks was accorded tor the energetic 
and uniform kindness and urbanity which distinguished his 
conduct during the long period he discharged the office of 
treasurer. Mr. Lawrance was subsequently elected treasurer, 
by which a vacancy was made in the committee, and Mr. Brad- 
ford has been elected to perform the duties of that important 
office in conjunction with his colleagues. 


At the first meeting a motion of some importance was carried, 
which has the effect of adhering more strictly to rule No. 6, 
namely, “ That the practice of members present at a meeting 
of the society, putting down the names of friends who are ab- 
sent, be discontinued, and those only who have sent written 
notice to the secretary of their intention of being absent, be not 
fined,” The society was well represented at the Michaelmas 
examination, 3 members having ably distinguished themselves, 
We have held 8 meetings, at which 5 legal and 3 jurispruden- 
tial questions were discussed. ‘The average number of mem- 
bers present has been 24; of speakers,’ 7; of members voting, 
14; and the average length of the debate 2 hours 6 minutes. It 
is to be remarked, however, that these statistics are somewhat 
below the usual average, a circumstance that can only be re- 
medied by individual application and exertion. 


The society now consists of about 100 members, 40 senior, 
15 of whom have attended the debates, and 60 junior mem- 
bers—16 new members having been elected, but 2 have not 
qualified. Your committee have met twice for the examina- 
tion of questions and the dispatch of business connected with 
the society. Thirteen questions have been discussed, 9 of 
which were approved and have appeared in the papers. I wish, 





$= 
however, to draw your particular attention to the danger of 
the society being left entirely without questions anpropriate 
for discussion. ‘This difficulty has been the constant regret 
of various reports hitherto presented to you. We are in the 
constant habit of reading modern cases, which would hayg 
been most interesting for this society to discuss, had it been 
made acquainted with the circumstances giving rise to the 
litigation. I would suggest that members, if they bear the 
interests of the society in mind, would frequently, in the course 
of their business and studies, meet with facts suggestive of op 
well fitted for, framing a question to be submitted for debate. 
and the decision of the point afterwards by the Court would 
give an excellent opportunity to measure the soundness of the 
opinion formed by the society; and the great difficulty of pro. 
viding questions would thus in some degree be obviated. For. 
merly, there was a rule of the society imposing a fine for not 
furnishing questions, and rule 10 still provides for their supply 
by members. I trust, therefore, it may not become necessary 
to reimpose a penalty, but that the mention of our wants will 
so stimulate the industry of members, that by a constant 
plenitude of questions the necessity for further observation 
may be prevented. 
Gro. T. WinGaTE, Secretary, 


& 
— 





@bdituarp. 


JAMES RUSSELL, ESQ., QC. 


It is with much regret we have to notice the death of this 
eminent lawyer, the once well-known leader of Vice-Chancellor 
Knight Bruce's court. About four years ago Mr. Russell fell 
into delicate health, and blindness came on, of a character indi- 
cating permanency, being, in a great degree, the result of over. 
work during his thirty years’ large practice at the bar. Mr. 

Xussell had graduated with great distinction at Glasgow 
University, and in 1822 launched himself in the Court of 
Chancery, having been introduced to Lord Eldon by the late 
Earl of Harewood. It was not long before Mr. Russell was 
appointed authorised reporter of the court. Bankruptcy prac- 
tice quickly allied itself to his already large chancery business, 
so that, in 1841, he was compelled to take silk, a change of 
position which he assumed reluctantly, though wisely, as the 
result proved, Some of his pupils well remember a statement 
with which their able and kind-hearted instructor used to en- 
courage them (when making his £5,000 a-year)—namely, that 
his first year at the bar produced him but a guinea; and that in 
those days he used to be satisfied if the long vacation commenced 
late in September instead of early in August, as at present. 
In 1839 Mr. Russell, having acquired an independence, married 
Miss Cholmeley. Mrs. Russell survives her husband with three 
daughters and four sons. 


Mr. Russell was a man of great learning and ability, 
having an intuitive aptitude for law; but he was not remark- 
able for eloquence or brilliancy in court. He was brief in an 
unusual manner,—not by rapidity of diction, but by putting 
forward only what was material. There was method in his 
discourse, which the judicious perceived, though it escaped the 
multitude. Mr, Russell always seized the right points of & 
case, and his opinions were universally sought after. In his 
private relations he was amiable, cordial, social, and generous; 
after his marriage he practised a laudable and liberal hospita- 
lity; and though he was careful of money, no deserving mem- 
ber of the legal profession brought low by adversity ever ap- 
pealed to him in vain. 


$$$ 


Law Students’ PFournal. 


LAW LECTURES AT THE INCORPORATED LAW 
SOCIETY. 


Mr. Freperick Meapows Wurtz, on Common Law and 
Mercantile Law, Monday, January I. 


Mr. Freperick Joun Turner, on Conveyancing, Friday, 
January 18. 
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Court Papers. 


Court of Probate, 


AND 
Court for Btborce and Matrimonial Causes. 
NOTICE. 


If the probate causes and causes for judicial separation set 
down for hearing without juries do not occupy the whole of the 
time allotted for hearing them, the Court will proceed during 
the residue of that time with the causes for dissolution without 
juries. 

ALSO, 

If the appeals and petitions under the Legitimacy Declaration 
Act do not occupy all the days appointed for the sitting of the 
Full Court the Judge Ordinary will employ the remainder of 
the time in hearing causes for dissolution without juries. 

January 7, 1861. 


Hitary Term, 1861. 
Sittings at Westminster at eleven o'clock. 


Probate causes, and causes for judicial separation, without 
juries—January 12, 14, 15, 17. 


Full court (for appeals and petitions under the Legitimacy 
Declaration Act)—January 18, 19, 21, 22, 24. 


Probate causes, and causes for judicial separation, withou. 
juries—Jan. 25, 26, 28, 29, 31. 


Probate causes, with juries—Feb. 4, 5, 7, 8,9.11,12, t 15 


Causes for dissolution, without juries—Feb. 18, 19, 21, 22, 23, 
25, 26, 28, March 1. 


Causes for judicial separation and dissolution, with juries— 
March 4, 5, 7, 8, 9, 11, 12, 14, 15, 16. 


On Wednesday, the 16th of January, and each succeeding 
Wednesday during the sittings of the Court, the judge will sit 
in chambers to hear summonses at eleven o’clock, and in court 
to hear motions at twelve o’clock. 


Papers for motions to be left with the Cierk of the Papers 
before two o'clock on Fridays. 


- a ae 


THe TWENTY-NINTH CANON OF THE CuuRCH.—Repre- 
sentations have been made by the Clergy at several recent 
meetings of convocation of the inconvenience of a strict ad- 
herence to the provisions of the 29th Canon of the Church, 
and urging the fact that it was a great impediment in the way 
of parents of the poorer classes bringing their children for 
baptism. Accordingly at the meetings of the Convocation of 
the province of Canterbury held last year, a petition to her 
Majesty from both houses, was agreed to, praying that Convo- 
cation might be granted a royal license to be allowed to repeal 
the 29th Canon, and to make and promulge a new Canon in 
its place. Towards the close of the last session of Parliament, 
Sir G. Lewis, the Home Secretary, stated in the House of 
Commons that her Majesty had acceded to the petition, and 
that the royal license had been granted for the purpose re- 
quired. Since that time a joint committee of both houses of 
couvocation has had frequent sittings in London, and a case was 
prepared to be submitted to Sir Fitzroy Kelly and Sir Hugh 
Cairns, the Attorney and Solicitor-General respectively of the 
late Government. The questions put were the following:— 
“1. Is that portion of the 29th Canon of the Convocation 
of Canterbury, which enacts that “No parent shall be ad- 
mitted to answer as godfather for his own child,” decla- 
ratory of the ancient usage and law of the Church of Eng- 
land? 2. If that portion of the 29th Canon be altered or 
repealed by the Convocation of Canterbury, and the altera- 
tion or repeal be sanctioned by her Majesty, would such altera- 
tion have the effect of relieving the members of the Church in 
the province of Canterbury from the obligation now lying upon 
them in reference to sponsors? 3. If the 29th Canon should 
be altered or repealed by the Convocations of Canterbury and 
York, what steps, if any, ought to be taken by the prelates and 
clergy of the Irish provinces with a view to preserve uniformity 
of discipline throughout the United Church?” The learned 





gentlemen have replied as follows:—“ 1 and 2. Having regard 
to the provisions contained in the Book of Common Prayer 
annexed to the Act of Uniformity, 13 & 14 Car. 2, c. 4: and 
having regard as well to the state of the canon law at the 
time of the passing of that Act as to the ancient usage and 
law of the Church of England, we are of opinion that any 
alteration or repeal of the 29th Canon, such as is proposed by 
the Convocation of Canterbury, would not, even sanctioned by 
her Majesty, have the effect of relieving the members of the 
Church, lay or clerical, in the province of Canterbury, from the 
obligation, which we think now exists, that a child shall be 
presented for baptism by sponsors, being persons other than its 
parents. 3. Being of opinion that any repeal of the 29th 
Canon by Convocation would be inoperative, it does not appear 
to us that, in the event of such repeal by the Convocations of 
Canterbury and York, it would be necessary that any step 
should be taken with a view to preserve uniformity o. disci- 
pline throughout the United Church.” The whole subject will 
be again brought under the consideration of Convocation at its 
next sitting in February. 


INSURANCE WINDING UP IN CHANCERY.—Forty-two in- 
surance companies are being wound up in Chancery: they are 
the following:—Amazon, Atheneum Life, Birkbeck, British 
and Foreign Reliance, Marine, Caxton, Commercial and 
General, Cosmopolitan, Deposit and General, Era, General 
Commission, General Indemnity, General Live Stock, Herald, 
Home Counties, Hull and London Fire, Hull and London Life, 
Independent, Justice, Lancashire Guarantee, Liverpool Marine, 
Provident, London and County Cattle, London and County 
Life, London Mercantile Life, London and Westminster, Mer- 
cantile Guarantee, Merchant Traders, Mitre, National Alli- 
ance, Nelson Sea Voyagers, Newcastle-upon-Tyne Marine, 
Oak, Observer, Parental, Port of London, Phenix Life, 
Protestant, Sea, Fire and Life, Security, Solvency Mutual, 
Tontine, Universal Provident, York and London. 


Lire Assurance Powicres.—The increased rate of mor- 
tality experienced by many of the older offices among their 
accepted lives, (from causes quite irrespective of the known 
additional rates consequent upon their increased ages), is 
considered to be of serious importance by many writers. It 
is judged by them, and rightly judged, to arise from the power 
which the assured possess of abandoning policies on robust 
lives, and of continuing those on lives which have become 
deteriorated. It has not, however, been sufficiently observed 
that there are two causes which prevent this power of the 
policy holder, in a large number of instances, from operating 
quite so adversely as is supposed against the interests of the 
assurance companies, which are these:—1. That the wise and 
prudent, Who are, as a class, from their habits of careful 
thought and moderation in all things, the best lives, will cling 
even in adversity to their life policies. 2. The spendthrift and the 
profligate, who may be considered, as a class, to be bad lives, 
are those who, from their improvident habits, yield to the’first 
temptation to dispose of their policies of assurance. 


The number of bankrnptcies gazetted last year was 1,266, 
of which 643 occured in the metropolitan, and 623 in the 
provincial districts; Liverpool figuring for 71, Manchester for 
64, Birmingham for 201, Leeds for 107, Bristol for 93, Exeter 
for 52, and Newcastle for 35. In 1859 the number of bank- 
ruptcies gazetted was 943; in 1858, 1,353; in 1857, 1,429; in 
1856, 1,197; in 1855, 1,411; in 1854, 1,214; in 1853, 756; 
in 1852, 822; and in 1851, 935,—showing an average on the 
ten years of 1,123, or 143 below last year’s total. Of the 
excess last year 95 bankruptcies occured in the metropolitan 
district, which had 473 in 1851, 399 in 1852, 422 in 1853, 
629 in 1854, 656 in 1855, 569 in 1856, 664 in 1857, 563 in 
1858, and 462 in 1859. ‘Ihe remainder of the excess last 
year, 48, came from the provincial districts, which figured for 
462 in 1851, 423 in 1852, 334 in 1853, 585 in 1854, 755 in 
1855, 628 in 1856, 765 in 1857, 790 in 1858, and 481 in 1869, 
Last year the Liverpool district was 8, the Manchester 25, and 
the Newcastle 1 below the average of the decade; while, on the 
other hand, the Birmingham was 45, the Leeds 2, the Bristol 
25, and the Exeter 10 above the average. Every district, 
except the Liverpool (which was 5 below), showed an excess 
ascompared with 1859, the increase beipg 14 in the Man- 
chester, 50 in the Birmingham, 9 in the Leeds, 40 in the 
Bristol, 17 in the Exeter, and 17 in the Newcastle jurisdic- 
tions. 


Tue Post Orrice.—It appears that in the year ending 
March 31, 1860, the postage collected by country postmasters 
amounted to 136,525/, as compared with 159,122/, in 1858-9. 
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174,407]. in 1857- 8, 177,6582. in n 1856- 7, and 201 0871. in 
' 1855-6. The postage collected in the metropolis was 
118,801/7., as compared with 142,158/. in 1858-9, 166,584/. in 
1857-8, 170,813/. in 1856-7, and 173,069/. in 1855-6. The 
postage charged against public departments was 148,862/., as 
compared with 132.7067. in 1858-9, 143,377]. in 1857-8, 145, 
419/. in 1856-7, and 172,1527.in 1855-6. The collections by 
postmasters and agents abroad amounted to 188,047. 
as compared with 145,348/. in 1858-9, 142,689/. in 1857-8, 
132,772/. in 1856-7, and 76,4327. in 1855-6. The stamps 
charged to postmasters reached a total of 2,053,487/. 
as compared with 1,934,217/. in 1858-9, 1,803,210/. in 1857-8, 
and 1,566,188/. in 1855-6. The stamps charged to the Inland 
Revenue Office were valued at 605,915/., as compared 
with 554,642/7. in 1858-9, 518,187/. in 1857-8, 497,960/. in 
1855-6. The commission on money-orders realized 117,8291. 
as compared with 107,2127. in 1858-9, 212,720. in 
1857-8, 104,079/. in 1856-7, “A 100,575/..in 1855-6. The 
miscellaneous receipts were 12,1397. as compared with 
8,892]. in 1858-9, 12,6567. in TaeT 8, 18,2492. in 1856-7, 
and 7,554]. in 1855-6. The gross receipts were 3,331,609/. 
3,197.820/. in 1858-9, 3,061,403/. in 1857-8, 2,930,950l. 
in 1856-7, and 2,793,870. in 1855-6; but these amounts 
were reduced, from the loss on returned, refused, or missent 
letters, to 3,310,655/. in 1859-60, 3,175,560. in 1858-6, 
3,038,1127. in 1857-8, 2,909,130/. in 1856-7, and 2,767,2011. 
in 1855-56, 


Tue January Drvipenps.—There are 130,589 individuals 
who, on the 9th of January, were entitled to receive in the shape 
of interest, for money lent to the Government, the sum 
of £6,012,447, which represents half a year’s interest on 
£400,829,818 of Three per Cent. Consols. Of this number 
of persons by far the greater portion are small holders of 
stock. For instance, there are 45,109 whose dividends do not 
exceed £5; 19,441 whose dividends do not exceed £10; and 
42,726 whose dividends do not exceed £50. A large portion 
of the above-mentioned total is received by bankers on behalf 
of their customers, and on the day the bankers receive it they 
advise the parties that they have placed the amount to their 
credit; so that on the same day every stockholder in Great 
Britain will be aware that he may draw on his banker when- 
ever he thinks proper. In addition to the interest thus 
to be paid to the national creditor there is also 
payable for dividends arising from investments in foreign 
stocks upwards of half a million. Including the dividends 
and interest on the Indian government and railway securities, 
also on colonial securities, and on, railway debentures and 
stock, together with those receivable by the shareholders, con- 
sisting of many thousand individuals, in the various joint stock 
banks and other companies, the total sum coming upon the 
market from these sources in the present month and early 
in February, cannot be put at less than eleven or twelve mil- 
tions, 

_---—>—--—-- 


Births, Marriages, and Deaths. 


BIRTHS, 

BARNARD—On Jan. 7, the wife of George William Barnard, Esq., Lame 
beth-road, §., Solicitor, of a son. 

HOLT—On Jan. 10, the wife of Robert Hallett Holt, Esq., of Lincoln’s- 
inn, of a son. 

oe an Dec. 3, at Caleutta, the wife of Walter S. Seton Karr, Esq., 

.S., of a son. 

LOPES—On Jan. 3, the wife of Henry Lopes, Esq., Barrister-at-Law, of a 

daughter. 


MARRIAGES. 


BAGSHAWE—STANFIELD—On Jan. 7, William Henry Gunning Bag: 
shawe, Esq., Barrister-at-Law, son of Henry R. Degsneee, Esq., Q.C., 
Narriet Theresa, daughter cf Clarkson Stanfield, Esq., R.A. 

BOWEN—SEWELL—0On Jan. 8, Dr. Francis Bowen, son of Chief Justice 
the Hon. Edward Bowen, of Quebec, to Constantia Caroline, daughter of 
the late Robert Shore Milnes Sewell, Esq., Barrister, and grand- 
=— of the late Chief Justice the Hon. Jonathan Sewell, both of 


CHILDS—PIDWELL—On Jan. 3, Robert Walker Childs, Esq., 25, Cole- 
— street, to Marianne, daughter of the late Samuel Pidwell, Esq., 
enzance. 


PAUL—PARKINS—On Jan. 2, G. W. Paul, Esq., Barrister-at-Law, Middle 


, 


Temple, to Emily, daughter of the late Charles Parkins, Esq. +» of 
hewn 


Ww OOD-—PHILLIPS—On I Dec, 3, 1860, at Madras, Herbert W. Wood, Esq., 
ras 6, to Emma Lonisa, daughter of H. 1). Phil- 
len Esq., Judge of the Suddur Court, Madras. 
DEATHS. 


BROWNE—On Jan. 5, Ellen, daughter of the late Charles Browne, Esc., 
Bolicitor, of 3, Laurence Pountney-hill, in her 16th year. : 





| 





DODS—On Jan. 2, James Maitland Dods, Esq., 61, Lincoln’ s-inn-fields, 

HELME—On Jan. 8, at No. 6, Gray’s-inn-square, John Helme, Esq., Soli 
citor, aged 69. 

PRICE—On Jan. 9, aged 26, Laura, daughter of the late J. D. Price, Esq, 
Solicitor, King’s-road. 

RUSSELL—On Jan 6, James Russell, Queen’s Counsel, aged 70, formerly 
of No. 6, Old-square, Lincoln’s-inn. 

STALLARD--On Jan. 4, aged 28, Emblyn Eliza, wife of F; 
Stallard, Esq., Barrister-at-Law, 28, Mecklenburgh-square, London, 
WESTMORLAND—On Jan. 3, J. W. Westmorland, Esq., of Wakefield, 

Solicitor, an alderman of that borough. 
WINCH—On Noy. 18, at sea, on board the Suffolk, on his passage home, 
James, son of the late Richard Winch, Esq., Solicitor, of Maidstone, 
aged 35. 
WOOD—On Jan. 7, aged 84, Hannah, relict of the late William Wood, Esq,, 
of Soho, and Lambeth, Solicitor. 


a oe 
Guclaimed Stock mm the Bank ef Gugland. 


The Amount of Stock heretofore standing in the following Names will ty 
transferred to the Parties claiming the same, unless other Claimant 
appear within Three Months:— 


Brookes, ExizaBetH, Widow, Strand, and WILLIAM WINFIELD, Gent,, 
Buckingham-street, Strand, £65 Reduced 3 per Cents.—Claimed 
Epwarp Lincotn Brooks, "Administrator of Elizabeth Brooks, Widow, 
who was the survivor. 

Cote, Rev. SamueL, D.D., Greenwich, £1,500 Reduced 3 per Cents,— 
Claimed by Joun GrirFira Coxe, one of the Executors. 

TURNER, JoHN BARNABAS, Plumber, Walthamstow, £10,000 £3 5s. per 
Cents.—Claimed by Cuartes Titt, THomss Davipson, and BenJamiy 
BRECKNELL TURNER, the executors. 

Waire, MatrueEw, Esq., Bedford-square, Joun Bentuart, Esq., Crayen- 
street, Strand, JAMES ALEXANDER, Gent., New-inn, and James Auer. 
ANDER FRAMPTON, Gent., New-inn, £446 13s. 4d. Consols.—Claimed by 
FRANCES BENTHALL, Widow, Francis BentrHatt, and Rey. Jonn Bey. 
THALL, Executors of the said John Benthail, who was the survivor. 

Woopp, Basit, Paddington-green, and Mary Marsa Mortiock, Spinster, 
Oxford-street (since wife of Solomon Cesar Malan, of St. Edmund’s Hall, 
Oxford, Esq., £67 1s. 5d. New £2 10s. per Cents.—Claimed by Rey, 
SOLOMON CaSAR MALAN, the husband, and Tuomas Canusac, the admi- 
nistrators with the will annexed of Mary Marsh Malan (formerly Mort- 
lock, Spinster), who was the survivor. 

Youne, Daniket, Gent., Burgh-heath, Banstead, Surrey, £1,345 5s., £3 5s, 
per Cents.—Claimed by Maria Youne, Widow, the administratrix, 





> - 


English Munds and Matlway Stock 
(Last Tt — — the week ending Fr — evening.) 


re l 
| EncLisu Fens. | | | AILWAYS — Continued: 
| || Shrs. | 


| Bank Stock ..... 232 || Stock Ditto A, Stock ....| 108 
|3 per Cent. Red. Aun. 918 | Stock! Ditto B. Stock....| 134 
13 per Cent.Cons. Ann.| 91) | Stock | Great Western ......| 7 
R New 3 per Cent. Ann..| 91% |/Stock|Lancash. & Yorkshire | 11 
New 24 per Cent. Ann. Stock! London and Blackwall.| 61 

|Conse is foraccount ..| 92 | Stock|Lon.Brighton& S.Coast| 117 
|{ndia Debentures, 1858.) 954} 25 |Lon. Chatham & Dover| 51 
| Ditto 1859. || Stock| London and N.-Wstrn..| 1 
\India Stock ...... 219 | Stock| London & S.-Westrn, 
|{ndia 5 per Cent. 1859.. £100§ | || Stock Man. Sheff. & Lincoln.. 
India Bonds (£1000) .. Stock) Midland ...... 1 
Do. (under £1000)..... Stock| Ditto Birm. & Derby 116 


Exch. Bills (£1000)...| 1 dis. jstock|NOrfolk.....+eseeeeee 
Ditto (£500)....| .- {| \Stock| North British ........ 
| Ditto (Small) ..| .-  ||Stock|North-Eastn. (Brwck.) 
||Stock| Ditto Leeds ...... 
} ' Stock| Ditto York ...... 
Stock North London....... 
Stock Oxford, Worcester, & 
| Wolverhampton .. 
0 Stock |Shropshire Union .... 
|Stock| {South Devon .. 

it || Stock | South-Eastern 


senmnenit janie 


Rattway Stock. 


Shrs. | 
Stock! Birk. Lan. & Ch. June.| 82 || 
Steck) Bristol and Exeter.... 

Stock| Cornwall ..... oe 
Stock| East Anglian ........ 
Stock! Eastern Counties .... Bat | |Stock|South Wales ...... 
Stock| Eastern Union A. Stock |! Stock '8. Yorkshire & ft. Dun 
Stock! Ditto B. Stock... 8 || 25 (Stockton & Darlington 
Stock|Great Northern...... 1134 | ‘Stock Vale of Neath ...... 


J 









. 











-_- > 
London Gazettes. 


Professional Partnerships Wrssolbed. 
Torspay, Jan. 8, 1861. 


Mewsurn, Francis, Sen., Henny Hurcuinson, and Francis MewBuRs, 
Jun., Attorneys and Solicitors, Darlington (Mewburn, Hutehinson, and 
Mewburn), by mutual consent. Dec, 3l,e 


Farway, Jan. 11, 1861. 


Lawnie, Cuanres, & Haney Rew Lempnriese, Solicitors, 3, Dean’s-court, 
oe a -commons, London (Lawrie & Lempriere), by mutual consent. 





Suirn, Buooxz, Ropsrt Lows Guant Vasseatt, & Epwanp Rusesut Pore, 
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——————— 
—e 
Attorneys * --eignani Bristol (Smith, Vassall, & Pope), by mutual con- 


gent. Jan. 1 
WAindinas-ey Of Hoint Stock Compantes. 
Limrrep in Bankruptcy. 
Fripay, Jan. 11, 1861. 


Gpevx's IMPROVED Soap Company (LimITeD). Commissioner Fonblanque 
Will sit on Feb. 6, at 1, at Basinghall-street, to make a dividend and for 
proof of debts. 

LivERPOOL TraDEsMAN’s LoAN Company (Limirep). Order to wind up» 
Jan. 7, George Morgan, Official Assignee, appointed Official Liquidator. 
Commissioner Perry will sit on Jan. 30, at 11, at Liverpool, to settle the 
list of contributories and for the appointment. of official liquidator. 

Down AND Esser Rocks MineRAL AND MINING CoMPANY 
(LIMITED). Commissioner Holroyd will proceed on Feb. 8, at 11, at 
Basinghall-street, to make a call on contributories for 17s. 6d. per share, 


Creditors under 22 & 23 Vict. cap. 35. 
’ Last Day of Claim. 
ToueEspAy, Jan. 8, 1861. 

axes, | Georce, Grocer, Arundel. Agent, Lear, Auctioneer, Arundel, 
Jan. 2 

Cameron, Robert, Merchant, formerly of St. Helen’s-place, Bishopsgate- 
street, London, and late of Lucknow, East Indies. Garrard and James, 
Solicitors, 13, Suftolk- -street, Pall-mall East, London, S.W. June l. 

Dawe, JaAMEs, Gent., Devonport. Sole and Gill, Solicitors, 67, Duke- 
street, Devonport. March 4. 

Dorsett, STEPHEN SmiTu, Gent., Ladywood-road, Edgbaston, Warwick. 
Thurston, Solicitor, W ednesbury, Staffordshire. Feb. 10. 

TaorneY, Timorny, Timber Merchant, formerly of Kingston-upon-Hull, 
but latterly of Hessle (near Hull), Gent. Thorney, Solicitor, 10, Par- 
liament-street, Kingston-upon-Hull. March 1}. 

Wuor, WILLIAM, Gént., Coventry, and of the Elms, Coundon, Warwick- 
shire. Woodcock, Tw ist, and Woodcock, Solicitors, Bailey-lane, 
Coventry. March 1. 

Fripay, Jan. 11, 1861. 

Ansorr, Taomas, Gent., formerly Sevenoaks, Kent, and afterwards Farmer, 
Roughway, Wrotham, Kent. Holeroft, Solicitor, Sevenoaks. March 11. 

Aver, Geoncr, Esq., 10, Manchester-terrace, + earpiast -road, Middlesex. 
Leman & Co,, 51, Lincolns-inn-fields. Feb. 

CartLe, TimorHy, Farmer, Sheriff Hutton, 2. 
citor, 14, Coney-street, York. March 4. 

CBEssWwELL, SARaH, Spinster, Tuer-street, Manchester. Atkinsons, Saun- 
ders, & Herford, Solicitors, 3, Norfolk-street, Manchester. Feb. 1. 

DongGatt, Most Honourable Harriet Anne Marcutionsss of. Leman & Co., 
51, Lincoln's-inn-fields. Feb. tl 

Eyerincton, WILLIAM, Esq., 1, Gloucester-terrace, Regent’s-park, Mid- 


Wilkinson, Soli- 


dlesex. Palmer, Palmer, & Bull, Solicitors, 24, Bedford-row, Holborn, 
Middlesex. March 1 

Ganrorta, Davin, Printer, Wakefield. Whitham, Solicitor, Wakefield. 
duly 1. 


Henpry, Witt1am, Builder, Girtford, Bedfordshire, Hooper, Solicitor, 
8, Southampton-buildings, Holborn. Jan. 22. 

Hors, Jarman, Gentleman, Dorking, Surrey. 
Surrey. Feb, 1 

Hucues, Patrick, Gentleman, 41, Fiint-street, East street, Walworth, 
Surrey, and formerly of 7, Shad Thames, St. John, Horselydown, Surrey, 
Coal Merchant. Sawyer & Brettell, Solicitors, 2, Staple Inn, Holborn. 
Feb. 26. 

Jounson, SAMUEL Josuva, Merchant, 42, Lombard-street, 
Moore, Solicitor, 47, Mark-lane, London. June 10 

Mayor, Tuomas, formerly a Fruit Merchant but afterwards out of busi- 
ness, Liverpool. J. and W. Clare, Solicitors, 5, Harrington-street, 
Liverpool. April 1. 

Mircuety, Epmunp, Architect, Leamington Priors, Warwickshire. Wright, 
Solicitor, Leamington Priors. Feb. | 

OLpFieLD, CHARLES FREDERICK, Esq., Tavistock-square, Middlesex, and 
of Peidon, Essex. Budd, Solicitor, 33, Bedford-row, Holborn, Middle- 
sex. Feb, 28 

Ovenpen, Georce, Gent., formerly of Thanet House, Roseberry-place, 
Dalston, Middlesex, and of East India House, London, and late of East 
Cliff House and East Cliff Cottage, Margate. Harrison, Beal and Harri- 
son, Solicitors, 19, Bedford-row, London. Feb. 12. 

Roveier, Joserpu, Comb and Horn Shavings a York. J. P. 
Guy, Solicitor, 18, Parliament-street, York. March 1 

Sxzep, James, Cheesemonger, Sun-street, Bipepienss, Senin 
Richard Davies, Solicitor, Ross, Hereford. April 


Creditors under Estates in Chancery. 
Last Day of Proof. 
Farway, Jan. 11, 1861. 


Barns, Amos, Telworth House, Axminster, Devon. 
‘ood, Feb, 
a. WIttiaM, Gent., Sudbury, Suffolk. Mann v. Dowman, M. R. 
8 


Down, Solicitor, Dorking, 


London. 


Samuel 


Hall v. Barns, V. C} 


Hockey, Srrruzen Brown, Builder, Pownall- “td Dalston, Middlesex. 
Hocken v, Battley, V. C. Kindersley. Feb, ¢ 

“i Wii, Hatter, Huntingdon, Whitney v. Dixon, V. C. Stuart. 
e 


Assignments for Benefit of Creditors, 
Tugspay, Jan. 8, 1861, 


Banxs, Witu1am, Iron Master and Iron Dealer, Walsall, Staffordshire. Dec. 
7, "Sols, Barnett, Marlow, and Barnett, 48, Bridge-street, Walsall. 


Buve.ot, Epmonp, Leather Merchant, Billiter-street, London. Dec. 31. 
Sol. Abrahams, 17, Gresham-street, London, 

Hea.e, Montague Cares, Draper, Clevedon, Somersetshire. Dec. 12. 

Sols. Brittan and Sons, Albion-chambers, Bristol. 


Fripay, Jan. 11, 1861. 

Ackroyp, Taomas, Druggist and Grocer, Luddenden Foot, Halifax. 
Dec. 24. Sols. Barstow and Son, 10, Cheapside, Halifax. 

Gapp, JoserH, Draper, Deansgate, Manchester. Dec. 17. Sol. John 
Cooper, 44, Pall Mall, Manchester. f 
MarxuaM, Ricoarp Woop, Smallware Merchant, Bradford, York. Dec. 
13. Sol. Jellicorse, Cooper-street, Manchester. 

PaRKEs, Epwarp SLaATeR, Milliner and Draper, Wakefield. Jan.1. Sols. 
Middleton and Son, 

Snort, CrisTorHer, Heaps, Davip, HARRISON, ADAM, and Mercer, Henry, 
Tronfounders, Machine Makers, and Cotton Manufacturers ,(Shutt, Heaps, 
- and Co.,) Blackburn. Jan. 2. Sol. Pickop, Blackburn. 

Wirren, Josian, Farmer and Cattle Dealer, Wickhampton. Norfolk. 
Dec. 31. Sols. Jay and Pilgrim, Norwich. 


BGankrupis. 
TuEsDAY, Jan. 8, 1861. 

Ampanws, Joun RicwarD, Ironmonger & Brazier, late of 71, Tottenham- 
court-road, Middlesex, and now of 6, Hanover-place, Park-road, Re- 
gent’s-park. Com. Fane: Jan. 18, at 12.30; and Feb. 2,at 1; Basing- 
hall-street. Off. Ass. Whitmore. Sol. Rice, Carlton-chambers, 8, 
Regent-street. Pet. Jan. 5. 

Bagnes, Tuomas, Innkeeper, late of the Lion and Lamb Hotel, Farnham, 
Surrey, now of the Railway Hotel, Wokingham, Berks, Innkeerer. 


Com. Evans: Jan. 18, at 11.30; and Feb. 21, at 1; Basinghall-street. 
Off. Ass. Johnson. Sols. Rhodes, Sons, & Duffet, 63, Chancery-lane. 
Pet. Jan. 7. 


Boarb, CHARLES THomas, Wholesale Bedding & Mattrass Manufacturer, 
& Feather Purifier, late of 65, Worship-street, Finsbury, Middlesex, 
also late of 12, Devonshire-square, London, now of 26, Nelson-square, 
Blackfriars-road, Surrey. Com. Goulburn: Jan. 19, and Feb. 25, at 
11; Basinghall-street. Off. Ass. Pennell. Sol. Sydney, 33, Jewry- 
street, Aldgate. Pet. Jan. 5. 

Fawcett, BensaMin, Grocer, Bradford-road, Huddersfield. Com. Ayrton : 
Jan. 21, and Feb. 18, at 11; . Of. "Ass . Hope. Sols. Leadbeater, 
Huddersfield, or Bond & Barwick, Leeds. Pet. Jan. 7. 

GOsLIN, BENJAMIN ToMPKINS, Wine and Beer Merchant, 4, Beaufort- 
buildings, Strand, and 5, Hanover-cottages, Regent’: s-park. 
Holroyd: Jan. 22,at1; and Feb. 26, at 12; Basinghall-street. Of. ‘Ass. 
Edwards. Sols. Langham & Co., 10, Bartlett’s-buildings, Holborn, 
London. Pet. Jan. 7. 

Howson, Tuomas Brovcnton, Chemist & Druggist, 18, Queen-street, 
Oxford. Com. Fonblanque: Jan. 16, at 12.30; and Feb. 19, at 12; 
Basinghall-street. Of. Ass. Graham. Sols, Parker, Rooke, & Parker, 
17, Bedford-row, London. Pet. Jan. 4. 

Kerra, Eveene, Builder, 16, Hamilton-terrace, Queen’s-road, Bayswater, 
Middlesex. Com. Fonblanque : Jan. 16, at 2; and Feb. 19, at a 
Basinghall-street. Of. Ass. Graham. Sols. Brown & Godwin, 21, 
Finsbury-place, London. Pet. Jan. 4. 

NicHotson, Joun Mutcaster, & Grorce Pee Cabinet Makers & 
Upholsterers, Manchester (John Nicholson & Co.) Com. Jemmett: Jan. 
25, and Feb. 13, at 12; Manchester. Of. Ass. Fraser. Sol, Boote, 
Brown-street, Manchester. Pet. Oct. 24. 

Pawinc, GEorGE Kynerstong, Draper, Wolverhampton. 
Jan. 18, and Feb. 8, at 11; Birmingham. Qf. Ass. Kinnear. Sols. 
James & Knight, Birmingham or Ashurst, Son, & Morris, Old Jewry, 
London. Pet. Dec. 2 

PatmMeER, Henry Pn Porkman & Poulterer, late of King’s Cottages, 
Hornsey-road, Middlesex, now of Wellington-street, St. James’s-road, 
Holloway, Middlesex. Com, Fane: Jan. 18, and Feb. 22. at 12; Ba- 
singhall-street. Off. Ass. Cannan. Sols. Grover & Eldred, 8 Gt. 
James-street, Bedford-row. Pet. Dec. 20. 

Rosinson, Marx, Shoe Maker & Leather Seller, Bloxwich, Walsall, Staf- 
fordshire. Com. Sanders: Jan. 18, and Feb. 8, at 11; Binmingham. 
Of. Ass. Whitmore. Sols. Potter & Crump, Walsall. Pet. Dec. 31, 

ROWLAND, Epwarp, Builder, 16, Coleman-street, New North-road, Mid- 
dlesex. Com. Goulburn: Jan. 19, at 11; and Feb. 18, at 12.30; Ba- 
singhall-street. Off. Ass. Pennell. Sols. Price, Bolton, & Filder, Lin- 


coln’s-inn, London. Pet. Jan. 7. 
SEWELL, LEonarD, Merchant, 4, Savage-gardens, London. Com. vag: 

Og. Ass. Bell. 
Jan, 7. 


Jan, 18, at 1.30; and Feb. 15, at 11; Basinghall-street. 
Sols. Courtenay & Croome, 16, Crooked-lane. Pet. 

WisEMAn, Joun, Printer, Bookseller, & Stationer, Luton, Bedfordshire. 
Com. Fonblanque: Jan. 16, and Feb. 20, at 12; Basinghall-street. 
Off. Ass. Stansfeld. Sols. Linklaters & Hackwood, 7, Walbrook, Lon- 
don ; or Fisher & Sons, 162, Aldersgate-street. Pet. Jan. 2. 


Fripay, Jan. 11, 1861, 
Buck, Taomas, Dealer in Electro Plated Goods, 67, Paternoster-row, 
-street. 


Com, Sanders: 


London. Com. Fane; Jan. 24 & Feb. 22, at 11; 
Off. Ass. Cannan. Sot. Brutton, 27, Basinghall- street, London. Pet. 
Jan, 10. 


Coorer, JoHN, Piano Forte Maker, 68, Berners-street, Oxford-street, Mid- 
Com. Goulburn: Jan. 21, at 11, & Feb. 25, at 12; Basinghall- 


dlesex. 
street. Off. Ass. Pennell. Sol. Stubbs, 46, Moorgate-street, London. 
Pet. Jan. 9. 


CorraM, Joun Henry, Machine Maker, Kirton-in-Lindsey, Lincolnshire. 
Com. Ayrton: Jan. 23 & Feb. 20, at 12: Kingston-upon-Haull. Of. =. 
Carrick. Sols, E. & B, Howlett, Kirton-in-Lindsey, or Wells & 








Hull. Pet. Jan. 2, 

| Hittuian, Witt1aM, Hotel Keeper, Eastham, Cheshire. Com. Perry: Jan. 
23, at 12, & Feb. 11, at 11; Liverpool. Og. Ass. Morgan. Sols. 
Fletcher & Hull, 6, Cook- -street, Liverpool. Pet. Jan. 8. 

| Honuinepats, Henry, Hay, Straw, & General Dealer, Hadlow, Ton- 
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bridge, Kent. Com. Fonblanque : Jan. 22, at 12; and Feb. 19, at 1 
Basinghall-street. Off. Ass. Stansfield. Sols. Church, Langdale, & 
Prior, 38, Southampton-buildings, London, and to Messrs. Carnell & 
Co., Tonbridge. Pet. Jan. 10. 


Moxrton, Goprrey, & Jonn Wit.iams, Builders, Portmadoc, Carnarvon- 
shire. Com. Perry: Jan. 25, and Feb. 15, ‘at 11. Off. Ass. Turner. 
Sols. Evans, Son, & Sandys, Liverpool, or R. D. Williams, Carnarvon. 
Pet. Dec. 26. 


Nosiz, Jonmn, Rope Maker, Carlisle. Com. Ellison: Jan. 22, and Feb. 21, 
at 12.30; Newcastle-upon-Tyne, Of. Ass. Baker. Sols. Carr, 25, 
—* London, or Hodge & Harle, Newcastle-upon-Tyne. Pet. 
Dec. 3 

Presi Hunny, Builder, Horncastle, Lincolnshire. 
Jan. 23, and Feb. 20, at 12; -Kingston-upon-Hull. 
Sols. Brown & Son, Lincoln. Pet. Jan. 10. 

Rowe, Wi1.14M Henk, Builder & Contractor, 7, Gloucester-place, Glou- 
cester-crescent, Regent’s Park, Middlesex. Com. Goulburn: Jan. 21, 
and Feb. 18, at 1.30; Basinghall-street. Of’. Ass. Pennell. Sol. Quick, 
Ely-place, London. Pet. Jan. 9. 

Swira, James, Lace Manufacturer, New Lenton, Nottinghamshire. 
Com. Sanders: Jan. 24, and Feb. 19, at 11; Nottingham, Of. Ass. 
Harris. Sols. Hunt & Son, Nottingham. et. Jan. 8. 

Woop, Mary, Innkeeper & Farmer, Burntwood, Staffordshire. 
Sanders: Jan. 24, and Feb. 14, at 11; Birmingham. 
Séls. Duignan & Ebsworth, Walsall. Pet. Jan. 4. 


BANKRUPTCY ANNULLED. 
TUESDAY, Jan. 8, 1861. 


Goprrey, Taomas, Egg Merchant, 3, Forston-street, Shepherdess-fields, 
Middlesex. Jan. 5. 

MEETINGS FOR PROOF OF DEBTS, 
TuespAay, Jan. 8, 1861. 

AAL, Bernaxp, Tailor and Clothier, 2, Lambeth-street, Goodman’s Fields, 
Whitechapel, Middlesex. Jan. 18, at 1.30; Basinghall-street.--Boorn, 
Tuomas, Grocer, Manchester. Jan. 31, at 12; Manchester.—Ciark, 
Tuomas, Tanner and Leather Seller, Midhurst, Sussex. Jan. 30, at 
1.30; Basinghall-street.—CLarkr, Joseru, Tanner, Currier, Leather 
Faetor, and Japanner, Kidderminster and Bewdley, Worcestershire 
(Richard and Joseph Clarke). Jan. 30, at 12.30; Basinghall-street.— 
CiecG, Rosert Dawson, and FREDERICK ANGERSTELN, Dealers in Atmos- 
pheric Clocks, 44, Friday-street, Cheapside, and No. 73, Fleet-street, 
London. Jan. 29, at 1.30; Basinghall-street. Sep. est. of Frederick 
Angerstein.— Green, Joun, Newspaper Proprietor and Letterpress 
Printer, Birkenhead. Jan. 31, at 11; Liverpool.—Pavitr, WILLIAM, 
and Daniet Pavitt, 30, Alfred-street, Bow-road, Middlesex, and 
GeorGE Pavitt, Myddleton-road, Kingsland-road, Middlesex, carrying 
on business as Pavitt and Co.,a t No. 247, Wapping, Middlesex, and 
24, Mark-lane, London, Millers. Jan. 31, at 12; Basinghall-street. Sep. 
est. of William Pavitt; sep. est. of Daniel Pavitt. 


Com. Ayrton : 
Of. Ass. Carrick. 


Com. 
Off. Ass. Kinnear. 


Fray, Jan. 11, 1861. 


Baker, Jonn, Tanner & Farmer, Heathfield, Sussex. Jan. 23, at 12; 
Basinghall-street.—CLarke, Josepu, Tanner, Currier, Leather Factor, 
& Japanner, Kidderminster and Bewdley, Worcestershire (Richard & 
Joseph Clarke). Jan. 23, at 1; Basinghall-street.—Decetau, HENRY, 
Merchant, Fennell-street,, Manchester. Feb. 7, at 12; Manchester. -- 
Henpert, Cuagves, Printer, Bookseller, Stationer, and Bookbinder, 21, 
Churton-street, Belgrave-road, Pimlico. Feb. 1, at 1.30; Basinghall- 
street.— MARSHALL, JoHn SLATER, Boot and Shoe Factor, Pilliter-street, 
London. Feb. 4, at 2; Basinghall-street.—MurrELL, Toomas RopertT 
Farmer and Brick Maker, Hedenham, Norfolk. Jan. 22,at 12; Basinghall- 
St.—Raw es, BenJamin CuEsTER, Boot and Shoe Manufacturer, East-st., 
Walworth, Surrey. Feb. 5, at 12; Basinghall-street.—Seymour, 
Moses, Liangenneck, Carmarthenshire, and of Rodridge Colliery, Dur- 
ham, and Seymour, Martyn, Rodridge Colliery. Durham, Brick Makers 
and Colliery Owners. Feb. 5, at 12; Newcastle-upon-Tyne.—Wuire, 
Rogpert Dennis, and Grecory, Jonn, East India Army Agents and 
Bankers, 11, Haymarket, Middlesex. Feb. 5, at 12; Basinghall-stree t. 








_— MUTUAL INVESTMENT, LOAN 
and DISCOUNT COMPANY (Limited), 
17, NEW BRIDGE-STREET, BLACKFRIARS, LONDON, E.C. 
Capital, £100,000, in 10,000 shares of £10each. 
CHAIRMAN. 
METCALF HOPGOOD, Esq., Bishopsgate-street. 
SoutciTors. 
Messrs. pero ee ont 3, Bedford-row. 


CHARLES JAMES THICKE, ; i, 17, New Bridge-strect. 


IN VESTMENTS.—The present rate of interest on money deposited with 
the Company for fixed periods, or subject to an agreed notice ef withdrawal 
is 5percent. The investment being secured by asubscribed capital of 
£85,000, £70,000 of which is not yet called up. 

LOA NS. —Advances are made, in sums from £25 to £1,000, upos 
approved personal and other security, repayable by easy instalments, ex- 
tending overany period not exceeding 10 years. 

Prospectuses fully detailing the operations of the Company, forms o 
proposal for — and every information, may be obtained on applica 

onto JOSEPH K. JACKSON, Secretary. 





QUITABLE REVER SION ARY IN TEREST 
SOCIETY, 10, Lancaster-place, Strand.—Persons desirous of dis- 
posing of Reversionary Property, Life Interests, and Life Policies of Assur- 
ance, may do so at this Office to any extent, and for the full value, without 
the delay, expense, and uncertainty of an Auction. 
Forms of Proposal may be obtained at the Office, and of Mr. Hardy, the 
Actuary of the Society, London Assurance Corporation, 7, Royal Ex- 


change. 


JOHN CLAYTON 








The conditions and limitations contained in Ordinary Life Policies i. 
prive them of present value, and make their ultimate a 
upon the result of future investigations, to be commenced only 
death of the assured life. 

THE INDISPUTABLE LIFE ASSURANCE COMPANY of scale 
was instituted for the purpose of obviating these defects, and ranting iy, 
defeasible Policies of complete soeustty. 


TRUSTEES. 
Andrew Gillon, Esq., of Wallhouse. 
Samuel Hay, Esq., Banker, Edinburgh. 
Henry Moffat, Exq., of Eldin. 


ORDINARY Dinecroas. 
William Anderson, Esq. James Ritchie, Esq, 
William N. Fraser, Esq. Adam Morrison, Esq. 
Henry Moffat, Esq. The Rey. Wm. Robertson, . 
John Turnbull, Esq. 
MEDICAL ADVISER. 
Professor John H. Bennett. 
AUDITORs. 
James Greenhill, Esq., Banker, Edinburgh. 
Thomas Scott, Jun., is = Accountant. 
Sout 
Messrs. J. & t Tursbul, W.S. 


Ban 
The Union Bank of Scotland. 
SECRETARY. 
Alexander T. Niven, Esq., Chartered Accountant. 

MANAGER. 

Alex. Robertson, Esq. 

CHIEF OFFICES:— 

13, ieeiemeiinais Edinburgh ; 32, Moorgate-street, London. 


“CASE FOR THE OPINION OF COUNSEL. 

“This Company was formed Sor the Bk a of granting Life Assurance 
Policies which should be and the fe 9 form of 
Policy has been adopted. (Copy Polic y). 

“ The Opinion of the ATTORNEY- Gannast and Mr. J. Napier Hicens 
ts requested. 

“ Whether a Policy in the above form would be a by the Company 
upon any ground whatever, and if so, upon what ground 

‘ WE ARE OF OPINION THAT (assuming the Assured to have an Insurable 
Interest in the Life within the Provisions of 14 Geo. III., c. 48) a Power 
IN THE FORM STATED ABOVE WOULD BE INDISPUTABLE BY THE CoMPaAst, 
BOTH AT Law AND IN Equity. 





“‘RICHARD BETHELL, Attorney-General, 
‘J. Napier Higerns.” 

“Tr Is QUITE COMPETENT to stipulate that the money assured shall be 
paid, on the sole condition that the party whose life was assured was alive 
at the date of the Policy, and thus exclude the questions which haves 
frequently occurred as to the truth or falsehood of the representation 
which led to the contract. I AM OF OPINION THAT THE FORM OF POLICY 
SUBMITTED TO ME DOES ACCOMPLISH THIS OBJECT. 

“J. Moncreirr, Lord Advocate, 
and Dean of the Faculty of Advocates of Scotland, 


REVERSIONS AND ANNUITIES. 


Fad REVERSIONARY INTEREST SOCIETY 
68, CHANCERY LANE, LONDON. 
Oi ie Gurney, Esq., Q.C., Recorder of London. 

Dspury-CHAIRMAN—Nassau W. Senior, Esq., late Masterin Chancery. 
Reversions and Life Interests purchased. Immediate and Deferrel 
Annuities granted in exchange for Reversionary and Contingent Interests 
Annuities, Immediate, Deferred, and Contingent,and also Endowments 
granted on favourableterms. 
Prospectusesand Forms of Proposal, and all furtherinformation. mayl¢ 
had at the Office. Cc. B. CLABON, Secretar . 


MINHE GENERAL PATENT COMPANY (Limited), 
71, FLEET STREET, LONDON, E.C, 
ScrenTiIFic REFEREES. 
Thomas Battam, Jun., Esq., F.S.A. 
George Bayley, Esq. 
Charles May, Esq., C.E., F.2.8., and F.R.A.S, 
Henry M. Noad, Esq., Ph. D., F.R.S. and C.S8. 
This Company undertakes to obtain Patents and Registrations for In 
ventions, at moderate charges. Unusual facilities afforded to Inventors, 
Printed information (gratis), on application to 


ROBERT M. LATHAM, Secretary. 











° 
Now ready, in One Volume. 


HE WEEKLY REPORTER DIGEST, 1859-60, 
together with all the Important Practical Statutes, 23 & 24 Vict, 
forming a complete Compendium of all the Law of the Year, in one com- 
pact volume. Price 9s. 6d. cloth. May be procured through any book 
seller, or direct from the office, 59, Carey-street, Lincoln’s-inn, W.C. 
The Statutes and Digest may also be had bound pqqarenty, 5s. 6d. each 


= 


BS DING.—The Publisher of the SOLICITORS 
JOURNAL and WEEKLY REPORTER is prepared to bind 
volumes which subscribers may send to him; neatly, expeditiously, 
Strongly. Orders sent to the off.ce will be immediately attended to, 
in town volumes will be fetched and returned when bound without 


———— 





“ } Joint Secretaries. 


I’, 8, CLAYTON, 





expense.—Half Calt, 4s. 6d., and Cloth, 2s. 6d. per volume.—Office, 
Carey-street. 
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CURRENT TOPICS. 


In reference to our observations of last week upon 
Lord Brougham’s letter to the Secretary of the ap- 
hing Boston Conference, a correspondent calls our 
attention to a passage in the opinion delivered by his 
jordship to the House of Lords, in Fenton v. Living- 
sone (3 Macqueen, 538; 7 W. R. 671). The passage 
jg as follows :— 
Great reliance was placed on the respondent’s part, and by 
” ome of the learned jadges below, upon the position that status 
acquired in one country follows a person everywhere; it is said, 
“sient umbra personam sequitur.” Now, nothing can be more 
acase of status than liberty and slavery. Yet when a man 












England or Scotland, the light of liberty chases away the 
shadow. He is in all respects free as regards his person, and 
as regards his property, though in the place he came from he 
was a mere chattel, and whatever he earned or became pos- 
sessed of in any way while there belonged to his master; that 
master could not recover it in our courts, since the principles 
which were laid down in Somerset's case in England, and in 
Knight v. Wedderburn (Morr. 14,545), somewhat earlier, in 
and. 


The case of Knight v. Wedderburn was decided by 
the Court of Session in Scotland in 1778, and is, there- 























. fore, subsequent to the case of Somerset v. Stewart, 
all be which was decided in England in 1772. In Knight v. 
be Wedderburn, moreover, the judgmentis contained in three 
tions or four lines, being simply to the effect that the defendant 
i could not, as a master, exercise the rights of a slave-owner 
over the defendant. Neither in the arguments of coun- 
a. sel, nor in the judgments delivered by the bench, is 
ee there anything approaching, either in meaning or ex- 
ion, the well-known saying about the English (or 
'Y h) air being too pure for slavery, or that the 
touch of British soil makes free the slave. So that, 
y with all respect to our correspondent, as far as we are 
rred at present informed, the authorship of these popular 
eats metaphors is, as we pointed out last week, attributable 
sea neither to any of the Scottish judges nor to Lord Mans- 
se field, who has hitherto had the credit of it, but to Mr. 
f Hargrave, who was counsel for the negro in Somerset v. 
” Stewart, if not to the advocate of the Russian slave in 
), the mythical case before the Star Chamber, to which we 
referred last week. 

Since writing the foregoing we have received the 

following communication on the same question :— 
The Scotch case to which Lord Brougham alluded in his 
letter to the Americans was Knight v. Wedderburn, which will 





be found reported in the “ Dictionary of Decisions,” vol. xxxiii. 
p. 14,545. This case was decided in 1778, Somerset’s case 
having been decided in 1772. Lord Mansfield’s judgment only 
went to this extent, that the negro was entitled to be discharged 
upon habeas corpus when imprisoned by his master; but it did 
not determine the rights of the master in other respects. The 
Seotch judges held “ that the dominion assumed over the negro 
under the law of Jamaica being unjust, could not be supported 
in this country to any extent ; that, therefore, the defendant had 
no right to the negro’s services for any space of time, nor to 
send him out of the country against his consent.” In a note to 

address delivered at Glasgow by Lord Brougham, before 
the Social Science Association, he says that the decree of a 
slave's fetters falling off the t he touched British ground 
“was first decided by the courts of Scotland, in the case of 

ht, a negro, in 1778. In Somerset's case, 1772, the courts 
of England had not Jaid down the yule generally, but only that 























from a country where he was by law held in slavery, comes to ; 





a negro could not be carried out of the country by his master.” 
Lord Brougham is quite correct in what he has stated; but it 
may certainly be contended that although Lord Mansfield’s 
judgment did not in terms go to the extent of the Scotch 
judgment, yet it implied as much, 


We do not agree with our correspondent when he says 
that there was any difference in the nature of the issue 
raised, or of the judgment pronounced in these two cases 
Somerset v. Stewart was as much “a decree of a slave's fet- 
ters falling off,” as Knight v. Wedderburn. Somerset’s cas 
was more than a decision that ‘‘a negro could not b 
carried out of the country by his master.” It decided 
that he could not be a slave in the country; and 
Knight’s case decided nothing more. The passage in 
Mr. Macqueen’s Reports, quoted above, is conclusive 
that Lord Brougham, when delivering ‘his opinion i, 
Fenton v. Livingstone, was under the erroneous impres 
sion that Knight’s case was decided in Scotland before 
Somerset’s case in England. . 


Although much has been done of late years to make 
our legal system sensible and harmonious, it must be 
acknowledged that we have not yet arrived at perfec- 
tion, and that much even of our recent legislation can 
hardly be considered as more than experimental. As 
the object of all trials of fact is to arrive at the truth, 
and as it is of great importance to the public as well as 
to suitors that truth should be arrived at, it might 
naturally be supposed that in the year 1861 we should 
have some wisely matured system of inquiry applicable 
to all tribunals, and that the rules regulating the search 
after truth would be substantially the same in all courts. 
Yet we know that the fact is far otherwise. -It would 
seem as if human ingenuity had been taxed to the ut- 
most to make differences where none should exist. For 
example, you go into a Nisi Prius court, and hear 
the counsel for the plaintiff open his case, examine his 
witnesses, and, if the defendant does not intend to call 
witnesses, again address the jury, after which the 
counsel for the defendant has his speech. If, on the 
other hand, the defendant does call witnesses, the plain- 
tiff’s counsel does not address the jury immediately after 
the examination of his witnesses, but waits until the de- 
fendant’s counsel has opened the case for the defendant, 
examined his witnesses, and again addressed the jury, 
after which the plaintiff's counsel replies. That isone way 
of conducting an inquiry. When you go over into the 
Crown Court you find another. There, after the 
counsel for the prosecution has opened his case, lhe 
calls his witnesses, after which the counsel for the 
defence opens his case. If the latter calls no witnesses, 
the counsel for the prosecution has no second speech ; if 
on the other hand he does call witnesses, the prosécuting 
counsel has a speech in reply, but the prisoner’s counsel 
has no second speech. In the County Courts the rules 
on this subject are the same as in the criminal courts. 
Plaintiff's counsel opens; plaintiff's witnesses are 
examined: defendant’s counsel opens; defendant's wit- 
nesses are examined: plaintiff's counsel replies; or, if 
defendant calls no witnesses, the plaintiff's counsel has 
no reply, and the forensic battle concludes with the 
speech of the defendant's counsel. But when we come 
to the trial of an information before justices at petty 
sessions, we find still another rule. There, after the 
prosecutor’s counsel has opened the case, and called his 
witnesses, the defendant’s counsel opens his case, and 
calls his witnesses, but even where he calls witnesses 
the prosecutor’s counsel has no right of reply. What- 
ever doubts may exist as to the other rules to which 
we have «adverted, there can be no doubt as to the 
impolicy of this, for it gives no opportunity to the 
prosecutor of remarking on the defence set up, while 
the defendant has the fullest opportunity of criticising 
his adversary’s case. In Chancery, the entire system of 
taking evidence, and the modes adopted for arriving at 
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the determination of facts, are widely different from 
those adopted in every common law court. It must be 
confessed, however, that it is much more easy to point 
out anomalies of this kind than to propose an adequate 
remedy for them. The County Court judges would by 
no means relish the proposal to give the advocates 
before them the same number of speeches as at 
Nisi Prius ; but still it seems worthy of consideration 
whether in actions where above £20 is sought to be 
recovered, the County Courts ought not to adopt 
the practice of the superior courts. Probably it 
may be thought that where the sum in controversy is 
below that amount it would hardly be worth while to 
lengthen the enquiry, and that in such a case truth, 
like other valuable commodities, may be bought too dear. 
We are at a loss to understand why the same rule as to 
speeches of counsel should not be followed in the 
Crown courts and at Quarter Sessions, as is now adopted 
at Nisi Prius. Surely an inquiry which in its results 
may affect life or liberty is as important as one con- 
cerning the breach of a charter-party, and ought to be 
conducted with the utmost jealousy and vigilance. It 
is idle to talk of time being wasted which is devoted 
to such an enquiry; and as criminal trials have been 





| 
{ 


much shortened, owing to the extensive powers of | 


amendment given by modern statutes—which prevent 
time being wasted upon mere technicalities—the time 
so saved might well be given to a more searching in- 
quiry into the facts and truth of the case. So far as 
summary convictions are concerned, we have no hesita- 
tion in saying that the prosecutor should be entitled to a 
reply where the defendant calls witnesses; and as in- 
quiries of this nature frequently involve pecuniary 
penalties to a large amount, reputation, and personal 
liberty, it may well be doubted whether the same mode 
of procedure should not be adopted as at Nisi Prius. 
“‘ The wisest justice on the banks of Trent” must some- 
times arrive at unsatisfactory conclusions under the 
present system. 


The Manchester Guardian of the 16th and 17th inst. 
contains several letters animadverting in the strongest 
terms upon the treatment of debtors in the gaol of that 
city. The governor has not yet been heard in his de- 
fence, but if one half of what is alleged in the letters 
be true, a state of things prevails in the Manchester 
gaol which is difficult to imagine as taking place in 
the nineteenth century. We trust that an inquiry of 
the most stringent character will be made into the 
matter; as if the statements of the Guardian's corres- 
pondents are untrue, they are scandalous libels upon a 
public fanctionary; but, if true, they ought at once 
to bring down upcn the head of the governor condign 
disgrace and punishment. 





On Friday, the 11th inst., Mr. Albert Turner, of the 
firm of Messrs. Sole Turner, & Turner, of Aldermanbury, 
attended as solicitor at Guildhall to prosecute one 
George Vernon Jackson, who was charged with fraud 
under the Bankruptcy Law Consolidation Act of 1849. 
By some absurd and unaccountable blunder, such as 
very rarely happens in the Times, in a leading article 
in that journal of Monday last, on the recent fraudu- 
lent bankruptcies, Mr. Turner was stated to be the frau- 
— bankrupt. The error was acknowledged next 

ay. 





The Juridical Society will hold its next meeting on 
Monday, the 21st inst., at 8 o'clock, p.mn., when a paper 
will be read by Mr. Lindley, “On some Errors in Legisla- 
tion, illustrated by the Statutes relating to Joint Stock 
Companies.” 

a 


, 800 millions of property. 





TAXATION OF SUITORS.—No. III. 


INCIDENCE OF TAXES IMPOSED ON SUITORS 4g 
BETWEEN CONTENTIOUS AND ADMINISTRA. 
TIVE BUSINESS, AND AS BETWEEN SUITS Ac 
CORDING TO THE PROPERTY AT STAKE, 


Having in our last article considered the question 
how farthe State, and how far the suitor, should provide 
for the maintenance of the judicial establishments, the 
subject proposed at the head of the present article wil] 
now be most conveniently taken. Our clients the 
suitors will have to pay largely; how ought the mon 
to be raised? There is now levied on the man who 
to Chancery to administer an estate, say of £1,000, 
exactly the same contribution as if it was ap 
estate of £100,000, or a million. This is a cryj 

The State hat 


injustice. But more than this. 
its care, and guarantees and administers, some 200 or 
It has between 50 and 60 
millions in the Bank of England, in the Accountant. 
General’s name. That office costs for clerks and ex. 
penses £13,000 a-year, in addition to a salary of £4,200 
to the Accountant-General, and £3,097, two-fifths of 
the brokerage retained by the broker. The suitors of 


| the year paid, in 1859, a sum of £737 83. 3d., only for 


| fees at the Accountant-General’s office. 


' class of business which we showed last wee 


The rest of 
the cost of this establishment is, in fact, paid by the fees 


levied on the contentious business, i. e., just by that 
is the last 


which should be taxed. This is a still more grievous jn- 


| justice. Does Parliament know all this? Yes. 4 


House of Commons committee worked laboriously at 
this subject through the years 1847, 1848, and 1849, 
and reported in 1848 most accurately, as we conceive, the 


| principle on which the tax on Chancery suitors should be 





assessed, viz., First, let the State pay as much as it will 
give for its quota. Secondly, use the banking profit as 
the next source. Thirdly, put a charge of half’ per cent. 
on the funds invested through the Accountant-General, 
and half per cent. on dividends paid through him, 
Fourthly, raise the rest by a tax on orders (the only oper- 
ative, and to suitors, useful and useable articles the court 
manufactures, allelse areraw material only). In 1849 the 
committee (in the face, we conceive, of threatened op- 
position) retracted its first views to this extent, that it 
recommended (why we cannot tell) the division of the fund 
to be provided by sources three and four into moieties; one 
moiety to be raised by per centage, the other by per capita 
taxation on suitors, (without reference to the sums at 
stake,) according to the theory then and still prevailing 
in the courts. Nothing was done upon these reports 
until 1852, when a Bill was brought in, prepared by the 
then Solicitor-General (Sir W. P. Wood) and Sir 
George Grey, and printed 6th Feb., 1852, No. 34; the 
6th section of which contained a provision that the 
Lord Chancellor might by order, 


“ Substitute a per centage on all or any of the monies paid, or 
of the stock transferred, into the Bank of England to the 
credit of the Accountant-General of the Court of Chancery, 
or on the dividends paid out of the said Court in lieu of all or 
any of the fees now payable as aforesaid.” 


In the latter end of February, 1852, came a change 
of Government, when Mr. Walpole became Home Secre- 
tary, and took charge of the Bill: and, as he had formed 
one of two ina minority on a division in the committee on 
fees, the clause was altered at his instance ; and in the 
print of the Bill, as amended in committee, the above- 
quoted words were struck out. We are not aware that 
any parliamentary debate, or even explanation, took 
place on the subject. ° 


The committee, in their final report in 1849, (Par. P. 
559, page v.) report as follows :— 


“ As regards the fees of those courts not under regulation, 
and the whole of the fees of courts of law generally, your 
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committee's ‘inquiries have been hitherto but limited; they, 
however, esteem the importance of this branch of the subject 
referred to them to be such as to require more extensive and 
searching investigation.” 

This was eleven years _— good slice of a man’s life, 
and three generations of Chancery suits have since died 
away. But no systematic attention is bestowed by our 
Government on subjects of this nature, great as they 
are; and so little by the authorities of the Court, that 
to this day nothing has been done to work out this most 
important recommendation. More than that, the fee- 
stamp method of collection has been introduced with 

fect success for several courts ; but (as we shall have 
ereafter to mention again) on the reconstruction of the 
common law offices by the Act of 15 & 16 Vict. c. 73, 
cited in the Report of 1860, on Concentration of the 
urts of Justice, p. 59), the old (and as a method of 
levying a State tax infamous) system of collecting fees 
through’ some ninety hands without check or audit was 
continued. 

The commission now about to be issued, will, of course, 
complete the inquiry left unfinished in 1849; and as the 
fees of the solicitors are fixed and assessed by the Court 
merely because they are officers of Court, and under the 
same authority and (with about equal thought and wis- 
dom) with those on suitors, we trust that the commission 
will not close its labours till that part of the subject 
has also been investigated. To errors committed in fixing 
fees for solicitors, the committee of the House of Lords 
on the Masters’ Primary Jurisdiction Bill are known to 
have agreed with Lord Brougham, their chairman, that a 
very large part of the evils in the administration of the 
law are attributable. 

Tn common law cases it is much more easy to assess a tax 
on the suitor according to the amount at stake than in 
equity. To some extent these amounts are returned in the 
judicial statistics, but insufficiently. In passing let us 
remark that these returns are capable of great improve- 
ment ; and that the proper requirements for them have 
yet to be thoroughly considered in the interest and on 
behalf of suitors. Officers must have sketched out the 
forms, for they show fully what the officers, &c., have 
done; but scarcely at all what they have left undone, 
and how much time they have occupied in the 
doing. That great curse of the law, the delay, 
is not probed by those forms at present in use. With 
reference to very many minor courts the old fee- 
pay system is still continued—e.g., for the Chancery 
Court of the County Palatine of Lancaster. It seems 
to us that on no account should such a state of things 
be longer permitted. This, however, belongs to the 
next chapter of our present inquiry. 

The true scientific principles on which the total to be 
raised by a state law tax should be assessed, as between 
suitor and suitor, of course, are the same as those on 
which ordinary state taxes should be assessed. As 
far as possible, it should be a property-tax; as little as 
possible, or never, a poll-tax. ut the poll-tax 
principle prevails almost throughout the law, except 
in lunacy, where the whole tax is levied on the per 
centage principle: a system which has been fraught 
with the greatest benefit, and yet which, if right, then 
undeniably should be extended, at least, to all admin- 
stration business. 

In imposing a tax, too, as much as possible on money 
transactions, you place it where it is never felt or 
thought of: and to avoid as far as possible the “im- 
patience of taxation ” is no small point. 

Again, the quantity of account-keeping the present 
system involves is absurd. All the State wants is a 
total of so many pounds sterling. Why collect it by 
shillings at a time ? 

“On the mere head of expense to the suitor (say the 

ommissioners of 1849) it will be seen that a solicitor’s bill 
must be largely increased if he has to charge numerous attend- 
ances for the payment of fees, at different times and places.” 








The increase in the bill is here over-estimated ; but the 
system of imposing heaps of little payments is utterly 
useless, and a great vexation and hindrance. The suitor 
repays them all in one payment, viz., in the bill of 
costs ; and as a third to a half the bills of cost in Chan- 
cery essentially must come to a taxation for — 
out of a trust fund, the continuance of the plan of 
humerous small taxes, instead of one large one, is 
wholly attributable, we conceive, to the vis inertie of 
officials. 

Altogether, we cannot doubt that a thorough in- 
quiry into this subject must lead to ayy very wise,. 
practical, and most beneficial changes; changes, too, 
which, unlike those in law or procedure, will save 
trouble to everybody and on all sides. 

The answer to the question at the head of this article, 
is in our judgment sufficiently indicated by the report 
of the House of Commons of 1848 above referred to. 


——__—»—_—__—— 


PROCEEDINGS IN CHANCERY “CHAMBERS.” 


By the Parliamentary returns of proceedings in the 
chambers of the judges of the Court of Chancery for 
the years ending respectively Ist November, 1859, and 
1860, it appears that the number of summonses for 
administration of estates issued was nearly 100 more in 
the latter period than in the corresponding former one, 
which shows that the facilities offered by the Court for 
the speedy and economical administration of estates 
is not unappreciated. The indemnity which the 
Court gives is becoming better understood, and the 
comparatively inexpensive mode of proceeding, as 
contrasted with the former cumbrous machinery of the 
Court, must tend to induce many persons to avail them- 
selves of the security thus afforded against outstand- 
ing claims and other liabilities. There are numberless 
cases in which executors or administrators will find it 
beneficial, and for their security, to avail themselves of 
the aid of the Court in the administration of the estate 
which devolves on them. The claims of creditors and 
their priority are decided for them, and after the usual 
advertisement for creditors, no further responsibility 
rests on the executor or administrator. His mind is 
relieved from all further anxiety as to any claim 
which may afterwards arise. But the security thus 
given does not seem to be taken advantage of to the 
extent which it might have been expected it would be, 
on the introduction of the present cheap and expeditious 
mode of procedure; for the entire number of sum- 
monses taken out in the two periods mentioned res- 
pectively is very small, being not greater than 332 and 
420. It is presumed, however, that when it becomes 
more generallv. known that in the cases to which this 
proceeding is applicable (viz., administration of personal 
estate, and of real estate also where devised in trust for 
sale), a Chancery suit is a very short and simple affair, 
the administration summons will become generally 
resorted to. 

The business of the Court might be still more 
simplified by giving further facilities for proceedings by 
summons, and there does not appear to be any reason 
why they should not be extended further as to cases under 
the Trustee Acts, and also it might be given in cases of 
investment and reinvestment and payment out of 
funds under the Lands Clauses Consolidation Act. 
There cannot be any reason why it should be necessary 
to go to the expense of a petition in all these cases any 
more than it is necessary to go through the formality of 
a bill and answer, for the administration of personal 
estate as in former times, a simple summons in lieu 
thereof being all that is required. 

As regards the limited applications ellowed under 
the Trustee Acts, the jurisdiction does not ogres to be 
clearly defined. It is given by the 35th of the con- 
solidated orders, article 4, when a decree or order has 
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been made for sale or conveyance 
would appear there would be no jurisdiction at cham- 
bers given by this order in the case of a chose in action, 
or any other subject dealt with by the Trustee Acts. 

There appears from the return to have been a 
diminution in the latter of the two periods com- 
pared with the former in the number of ordina 
summonses, in the number of advertisements issued, 
in the number of debts proved, in the number of 
accounts other than Receiver's accounts, in the sales and 

urchases under orders of Court, in the certificates 

led, and in the amount of fees paid, but not of such 
an amount as to justify any conclusion as to the average 
business of the court. In the cases of stamps for fees 
the decrease is accounted for by the fact of per centage 
on receivers’ accounts being now assessed on the net 
receipts, and not on the gross amount as formerly ; and 
the decrease in the number of advertisements probably 
arises from the operation of Lord St. Leonards’ Act 
giving executors power to advertise. 

In numerous cases in the progress of a suit where 
petitions are now necessary, the jurisdiction by summons 
might also be extended, for instance where a fund is 
to be got out of court. The benefit of an extended 
jurisdiction at chambers in such cases would be great. 
In applications under the Act for payment of legacies 
into court, and under the Trustee Relief. Act, a great 
hardship is imposed on the tenant for life in many cases 
by the necessity of a petition when the trust fund ex- 
ceeds £300. The cost of the application in numerous 
cases swallows up the first year’s income. The juris- 
diction by summons ought to be considerably extended 
in these cases. The usefulness of the Court would thus 
be most materially increased, and the public would have 
more confidence in its working, and less fear on account 
of its cost 


THE LAW OF REAL PROPERTY IN SOUTH 
AUSTRALIA. 


(Continued from page 179.) 


In the present conflict of opinion upon the question of regis- 
tration, whether of assurances or of title, the Act consolidating 
the laws relating to real property in South Australia, upon 
which we commented in our last number, possesses peculiar 
interest and importance. It is a gift of art to science, being an 
application of the experience in the registration of shipping 
acquired by Mr. Torrens, its author, to the principles pro- 
pounded by the commissioners on Registration of Title, in ac- 
cordance with which the real property Bills of Sir Hugh 
Cairns were framed. 

The Australian Act professes to have provided “ efficacious, 
simple, and economical machinery for carrying those principles 
This claim to our favour is sup- 
ported by the successful working of similar enactments in Aus- 
tralia during the last twoyears. These enactments the recent 
Act consolidates, and we now resume our review of it. A 
c1reful study of it will help us to discriminate with precision 


into practical operation.” 


between the unreal attraetions of registration as at present 
lauded by an influential class of legal economists, and the 
really useful purposes which a system based upon conservative 
principles, and worked by simple machinery, may be made to 
subserve. Now whatever may be the opinions or wishes of the 


profession upon the subject, the Manchester economists appear 
determined to have some system of registration established by 


law. Registration of evidence of title will, probably, be the 
compromise that the Legislature will ultimately make between 
the bold suggestions of royal commissioners, the echoes of the 
popular ery, and the mistrust which a large portion of the 
professional public are expressing as to the expediency of such 
systems, 
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’ The 81st section of the Act which we are discussing enadk 
that the grant of fresh certificates of title, upon the devolution 
of estates by death, insolvency, &c., does not affect any trusts 
attaching to the land. The new proprietor, however, has un- 
limited power of disposition over the land for the purposes of * 
sale or mortgage. Sales of land brought under the operation 
of this Act will be inoperative to pass any interest to the pur. 
chasers, unless the writ or process of execution shall have been 
previously registered. The donee of a power of attorney to 
sell may obtain a certificate of title in the name of his prin. 
cipal. The 88th section provides for this, which was a easus 
omissus, and opens the way to a system of land broker- 
age, than which few institutions can be more useful to a colony 
having an abundant supply of good land, and desirous of 
facilitating trade in it. Upon surrender of different certificates, a 
proprietor can obtain one certificate for the aggregate of lands 
comprised inthe former. A registered vendor, plaintiff in a suit 
for specific performance, is entitled, upon production of his certi- 
ficate, to a decree against a party who may have contracted 
for a purchase. This section, of course, does not dispense with 
proof necessary to show that the contract itself is, in all other 
respects, unimpeachable. No vendor is to have an equitable 
lien upon the land for any balance of unpaid purehase-money. 
The Act, we think, would have been more judiciously framed, 
if it directed the total extinction of trusts, express, implied, 
constructive, or resulting, as to purchasers, mortgagces, &c., 
rather than have prohibited, by an isolated section, a single 
class of trusts such as those mentioned; inasmuch as the 
exception may possibly be urged in some future argument as 
indicating an intention on the part ot the Legislature not to 
demolish the whole species of trusts specifically attaching 
toland. This, indeed, the Act implicitly does, and, therefore, 
further special provisions to the same effect are super- 
fluous and embarrassing. No agreement for a dealing 
with land in futuro is to be registered except in the case 
of a right of purchase granted to a lessee in a lease, or a 
covenant to purchase entered into by the lessee. Damages 
may be recovered in an action at law against any person lodg- 
ing a caveat without reasonable cause. The giving to the 
Registrar-General or the judge, when adjudicating upon the 
caveat, power to award a pecuniary mulct, together with costs, 
to the party sought to be injured, would, we think, be an im- 
provement in the Act; inasmuch as the reasonable cause is 
likely to depend upon the construction of written documents, 
which, being a matter for judicial consideration, could be most 
conveniently determined upon the general adjudication on the 
merits of the caveat. This mode of procedure as to caveats 
would be also most in keeping with the policy of the Act; 
which studiously seeks to facilitate sales without regard to 
trusts or obscure rights. A malicious or speculating caveator 
would be more deterred by the proximity of the punishment, 
than by its final certainty. Powers of attorney, when regis- 
tered, are conclusive evidence of the authority of the donee 
of the power, and of his right to deal with the land, as if he 
were a principal. A registration abstract is issued by *the 
registrar to proprietors to enable them to sell, mortgage, 
&c., the land without the limits of the province. The 
issue of such an abstract is noted on the register as 
also on the certificate of title, and such 4 notification, 
until cancelled, suspends all registration of dealings with the 
land to which the abstract refers. A memorandum of trans- 
fer, mortgage, lease, &c., concluded without the limits of the 
province, is then notified by memorial upon the abstract, in 
presence of, and authenticated by, any of the persons autho- 
rized by the Act to superintend transactions outside the pro- 
vince. This is equivalent to plenary registration; the regis- 
tration abstract being, as it were, a moveable part of the re- 
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gister. The consent of a third party, when necessary to 4 
eonveyancepmay be given by the endorsement upon the memo- 
randum of transfer of the words, “ I consent hereto.” A ‘sub- 
stitute for a person under disability may be appointed by any 
court or judge having jurisdiction over the property concerned, 
Attestation by one witness is sufficient for instruments exe- 
cuted pursuant to the provisions of the Act. If a certificate 
be lost, a provisional certificate will be issued in its stead, and 
an entry made on the register of the issue of the provisional 
certificate. All future public maps are directed to be made in 
duplicate, in order that one may be lodged*in the register 
office, A map must also be deposited by any proprietor who 
subdivides his land so as to form a township. The mapshould 
delineate the squares, roads, &c. A general search can be 
made in the registry office, on payment of a fee of 5s.; a 
limited search, on payment of 2s. 6d. Certified copies of all 
instruments on record are issued at a small charge, and such 
certified copies, which are authenticated by the signature and 
seal of the Registrar-General, are as effectual in evidence as 
the originals. In cases where a fraudulent proprietor shall 
have been dead, or have ahsconded, the Registrar-General may 
be made a nominal defendant, for the purpose of recovering 
damages out of the Assurance Fund. If a fraudulent pro- 
prietor refuse to surrender his certificate, after order made to that 
effect, the Registrar-General may issue a fresh one to the law- 
ful proprietor, after having noted on the register the circum- 
stances under which the additional certificate was issued, 
Married women transfer their estates by a registration of the 
fact of marriage, and by a deed acknowledged in the manner 
prescribed by the Act. The executor or administrator of a 
mortgagee is registered as owner of the mortgage, upon produc- 
tion to the Registrar-General of the probate or letters 
of administration upon which the application is based. 
All instruments submitted for registration must be endorsed 
with a declaration that they are “correct for the purposes of 
the Act,” a false averment of which is punishable by a fine of 
fifty pounds. This correctness merely means, we presume, & 
conformity to the conditions and forms prescribed by the Act, 
and not as to the inherent bond fides of the application. The 
falsification of the register or of certificates is constituted a 


‘ felony, punishable by imprisonment for a period not exceeding 


four years. 

The index to the register is compiled according to the 
alphabetical order of the names of the proprietors. As every 
instrument relating to the land, however, is marked with the 
number of the volume and folio of the register-book, which 
consists of the original grants or certificates bound together as 
we described ante p. 177, a search of the index is unnecessary, 
except for heirs or creditors who may desire to learn the aggre- 
gate of the lands owned by the proprietor of a certain lot. 
Such a search is unnecessary for transfers, incumbrances, &c, 
The instruments themselves are exhibited if the memorials be 
not considered by the searcher to convey adequate information. 
This purpose, however, does not seem to us important enough 
to recommend such cumbrous deposits. Information derived 
from any source outside the register is useless, except as to 
description of boundaries, But even original deeds cannot be 
considered as containing certain evidence of boundaries, inas- 
much as this is a matter to be ascertained chiefly by local ob- 
servation. These deposits, then, appear to be merely so much 
adipose matter, impeding the activity of the system. 

The transactions under the Act for the twelvemonth ending 
30th June, 1859, were less than those for the subsequent twelve- 
month by 154} percent. Mr. Torrens remarks that the defects in 
titles are generally only technical. The applications for cer- 
tificates of title were, for the first mentioned twelvemonth, 
459; for the latter twelvemonth, 1092. Of the total of ap- 





plications, only two were rejected, and thirteen withdrawn, 

The value of the land brouglit under the Act was, in the former 
twelvemonth, £326,977 13s.; in the latter twelvemonth. 
£635,184 7s. The amount secured by mortgage was, in the 

former period, £23,248 10s.; in the latter, £118,872 4s. 9d. The 
fees received in the former period were, £1,659 Is. 9}d.; in the 
latter, £4,028 4s.43d. The chief object of the Act, the subject 
of these observations, is to remove certain doubts that hung 
about the nature of the indefeasibility of title conferred by a 
eertificate under the former Act. A similar doubt, which 
prevailed in Ireland respecting the extent to which a parlia- 
mentary title operated, was removed without legislative inter- 
ference by the case of Rorke v. Errington, 7 H. of L. Cas. 617, 
in which it was decided that a parliamentary title left no lease or 
charge unextinguished. The chief impediments to the working 
of the Act are owing, as stated by Mr. Torrens, to the confu- 
sion of boundaries, and alse to the hostility of the profession, 
which we believe is general, and not altogether without cause, 
as the Act has had the effect of calling into existence a class 
of pests who, although not professional men, do the work of 
solicitors, both badly and expensively. 

Besides the system of registration that we have described 
three other methods, likewise appointed by statute, are also 
used, viz., by memorial, by enrolment, and by deposit of the 
original instruments. The average of registered. instruments 
for the last three years was for these systems in the order men- 
tioned, respectively, 6,550, 368, and 528. But a memorial, 
Mr. Torrens suggests, may not contain the material facts stated 
in the deed, and, consequently, although it is admissible in 
evidence, in substitution of a lost deed, this admissibility is 
valueless. Moreover,as Mr. Torrens adds, A may sell to B; 
B, without registering, may sell to C, who registers. A may 
again sell to D, who registers, and who could not have learnt 
from the deeds before him, nor from the index which is com- 
piled, according to the alphabetical order of the names of the 
grantors, anything whatever of the conveyance toC. Now C 
was guilty of negligence in not having compelled B to register, 
and C, therefore, should lose the estate; and although D was 
equally culpable in not having compelled A, his own grantor, 
to register, yet he is prior in legal time, or in the order of the 
devolution of title, to C, and is, therefore, paramount in law 
But this can but seldom occur in a register country; no pru- 
dent purchaser would take a conveyance from A without seeing 
the state on the register both of A’s and his predecessor’s title 

Registration by memorial is the only system that is likely to 
be ever established in England, Registration of title, as 
@ means of transfer, is incompatible with the present 
security of family settlements. Enrolment of deeds is 
physically impossible—Roma suo molimine ruit. What area 
would suffice for such lumber? The chief defect of 
registration is, that it is a ceremony which comes after the 
contract, and is therefore likely to be very frequently omitted. 
This natural drawback would be greatly obviated by a system 
of local registries; but, then, local registries would not place 
land in the desired contact with the metropolitan loan 
market, Registration is, as it were, a legal currency, which 
the inconsiderate think can be made not only to circulate, but 
almost to create, title and landed capital. Nevertheless, 
registration has its uses. As the report of 1850 observes, the 
use of documentary evidence is imperfect unless complete, and 
this completeness registration can alone confer, by invalidating 
all instruments which are not registered. Thus the primary 
object and proper use of a register is to limit searches, and, as 


a consequence, to determine priorities; the register for this 
latter purpose operating as notice to all, It can, doubtless, be 
constituted a mode of conveyancing, or even the only one, as 
it is in South Australia, But that is to render it subversive 
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of the important class of equitable rights. As to the notoriety 
of registration, we consider it useful, as discouraging secret 
loans and speculations. The desire of secresy, which 
originated trusts and long terms, sprang from an effort to 
evade the feudal burthens; but secresy itself can only have 
the tendency of rendering title obscure and complicated. 
Sir Hugh Cairns’ Bill intended to provide for mortga- 
gors desiring secresy by caveats, which were to reveul 
nothing in particular, but which were to serve as* “ notice 
to persons about to deal with the land that the caveator had 
an interest in it.” A caveat of this nature would be the re- 
verse of a secret mortgage. It would be a publication of it 
with a trumpet, and would, as it were, say to all sub- 
sequent lenders, hic niger est; hunc tu Romane caveto. 
The amount would probably be much exaggerated in the con- 
jectures of those who saw the caveat—omne ignotum pro miri- 
fico. As to the secresy of registration, then, we can only say 
it is unknown to such systems. A register must be concise, in 
short—a mere index. The commissioners of 1850 recom- 
mended the depositing of the title deeds in the register. We 
do not. Cui bono, even if it were practicable in England, which 
it is yet for Australia. The commissioners of 1856 recom- 
mended a system of registration founded upon ownership. 
We consider such extended views of the purposes which a 
system of registration can fulfil, hardly warranted. Registra- 
tion tends to prevent false, forged, and secret deeds, and to 
supply the place of lost ones, to abridge conveyancing, to limit 
searches, and to disclose with certainty the amount in money 
of incumbrances, however indefinite the parties or classes are 
who may be entitled to receive those amounts. Registration, 
therefore, clearly shows the value of the interest of the pro- 
prietor as a basis for further loans. But registration cannot 
alter the law; it is merely administrative; it may suggest 
amendments, but it can never fully realize the expectations of 
its enthusiastic advocates. Nor can any law enable a land- 
owner to have his estate freely circulating in the market, and, 
at the same time, irretrievably charged with the maintenance 
of his wife and children, If land ceased to be capable of 
being thus charged, and to be followed as the security for 
the charges, it would fall considerably in value, con- 
trary to the present impressions of the advocates of a free 
trade in land. The present law of trusts, however, does not 
in the least impede a sale, when such is necessary, as the 
decree for sale may be at present pronounced before the priori- 
ties of incumbrancers are determined, the purchase-money 
being paid into court to the credit of the cause. That incum- 
brances may also be readily created upon landed security at 
present is shown by the low rate of interest which such 
security offers. Surely the public do not desire frequent sales 
of unincumbered land, as if it could, like its produce, be retailed 
at a profit. Registration without a concomitant enactment, 
authorising the creation of parliamentary titles, would not to 
any considerable extent facilitate the deduction of title for at 
least the next twenty years. The remoteness of the advan- 
tage, however, is not a conclusive objection to the establishment 
of such a system, although it shows the extravagance of the 
views of its extreme advocates. 

Mr. Torrens quotes the report of the commissioners on regis- 
tration of title, stating the object of their inquiry to be “by 
what means, consistently with the preservation of existing 
rights, can we now obtain such a system of registration as 
will enable owners to deal with land in as simple and easy a 
manner, as far as title is concerned, and the difference in the 
nature of the subject matter may allow, as they can deal with 
moveable chattels or stock. This,” says Mr. Torrens, “is no 


® Speech of Sir Hugh Cairns, in the House of Commons, Feb. 11, 


1859. London, Amer, 1859, 


longer a problem for solution; it is a realised fact,” Land egr. 
tainly presents no more specific impediments to a legal transfer, 
than stock, ships, railway, or mining shares do. If unlimited 
powers of sale, with proper provisoes, were continued 
for a period of sixty years, land at the end of 
that time would have a title consisting only of the 
links of descent through the trustees, or their appointees 
under the powers, and be free for purposes of sale from all 
complication of trusts. Land is not in its own nature, though it 
is in law, more specific than personal property, and admits as 
readily of a reduction to the common denomination of value— 
money; 

But the true obstacle to the transfer of land being rendered 
as easy as that of stock or shares, is that land is charged with 
trusts, and that other descriptions of property are not so charge. 
able, at least, with the same security to the cestuisque trusts, 
Land has thus to bear well nigh the whole weight of trusts, 
which, if banking and other companies permitted voluminous 
records in their books, and the law affected the purchasers of 
stock with notice of such, would be partly distributed 
among stock and shares. If land, then, be assimilated 
to personalty in its exemption from trusts, nothing re - 
mains for family settlements to operate upon,—an alterna. 
tive not of consequence in South Australia, but the very 
foundation of English homes. The fact of conveyancing by 
bookkeeping has, therefore, been very easy for Mr. Torrens 
to realise, since the 74th section of the Act we have been dis- 
cussing prohibits the registration of trusts. When South 
Australia becomes the emporium of commerce and of stock 
ships, and shares, the citizens ot Melbourne will, doubtless, 
prefer, as we do at present, a certain degree of fixity of 
tenure for the youthful occupants of the fireside, leaving specu- 
lation to gambol, as it may, upon the Stock Exchange. Let us 
consider this view of the case attentively, and in the different 
aspects it presents in Australia and in England, 

Land is always bought either with a view to its resale 
ata profit, like any other article of commerce, or to be re- 
tained by the proprietor for his own use, or for the benefit of 
his family. In Australia, and all other new colonies, if the 
system of conveyancing there suits the requirements of trade, 
the most necessary object is accomplished. The cultivation of 
large unappropriated tracts of land, and the improvement of 
the lands under cultivation, are some of the main objects which 
a wise colonial government should sedulously endeavour to pro- 
mote. For these purposes, the deduction and transfer of title 
must be free from uncertainty and heavy expense; otherwise, 
capital will be diverted from agriculture, the very species of 
investment which constitutes the special advantage of a new 
country, and which is potent enough to attract immigrants in 
despite of the ties of home. ‘To have colonial land well culti- 
vated, the title, like the soil itself, must be freed from all en- 
tanglement, and for this purpose, trusts and family settlements 
must be regarded as of very subordinate consideration. The 
Australian law of real property is, therefore, suited on the whole 
tothat country, which may be advanced materially, and even 
socially, better by means_of a progressive agriculture than by 
any system, however perfect, of trusts, which, indeed, would 
have little to attach upon, if capital was repelled from the land 
by a vicious state of thelaw. In old countries, however, there 
cannot be a progressive agriculture. Land in England has 
been long brought almost to the acme of cultivation. If 
£100 were expended within the year upon any single acre in 
Middlesex, it would not produce a profit equal to a per centage 
from the funds. However, while land with us is not much 
used in commerce, it is the great basis upon which family set- 





tlements are constructed. ‘The doctrine of notice, and the 
‘ Statute of Limitations, are the most efficient means r 
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by the law for protecting the trusts of settlements; and a 
system of parliamentary titles, which would necessarily destroy 
these the legal safeguards of trusts, would no doubt be 
attended with many difficulties and disadvantages of a serious 
character. 

To conclude, the Australian system of registration exemplifies 
as we have stated, the combined operation of two principles that 
in Ireland are separately applied, viz., parliamentary title and re- 
gistration. A parliamentary title coufers upon an estate a freedom 
from all previous claims; just as a certificate of bankruptcy con- 
fers upon its holder a like immunity. It is equivalent to the re- 
peal of all statutes of limitation according to the discretion of 
the judge in each case, and also involves the abolition of the 
doctrine of notice, a doctrine mach more unduly depreciated 
than extolled. ‘These effects may possibly be exculpated, but 
they cannot be denied, Registration has not, necessarily, any 
of these effects. Of its own natureit tends rather to perpetuate 
than destroy claims. Nor, where the necessities of trade do 
not require it, do we see any use in frequent extinguishments 
of just claims and charges, which do not encroach upon the 
role against perpetuities in their creation, nor against the 
Statute of Limitations at the period at which they are sought to ber 
enforced. A sound and concise system of registration would 
be still more useful to the capitalist who is desirous to lend, 
than to him who wishes to purchase. In the former case, 
the lender need only subtract the total amount of all incum- 
brances on record from the value of the estate, to ascertain the 
margin of investment, The purchaser has to do more—he 
has to ascertain the parties legally entitled to receive the re- 
spective charges; otherwise he may be compelled to pay the 
same sum twice over. This observation is borne out by the 
facility with which land was incumbered, as also by the 
difficulties which impeded its sale, in Ireland, prior to the 
establishment of the Incumbered Estates Court. These difli- 
culties occasioned great delay in the Irish Court of Chancery, 
as the rules of the Court at that time required that the pri- 
orities of all incumbrancers should be adjusted before a sale 
could be ordered by the Court. Private transfers were of 
course effected, if not with greater delay, at all events with 
proportionate risk. A sound and well-digested system of 
registration, then, as distinguished from the principles involved 
in parliamentary titles, has strong claims to be considered a 
main requirement of the legal system of a country such as Eng- 
land, which desires a cheap mode of creating incumbrances, 
but does not seek a general change of proprietory, nor consider 
a brisk trade in land to be paramount to the claims of minors; 
and also to that social stability which family settlements of 
land give to the most influential class in the State. 


The English Law of Bomicil.- 
(By Ottver SterHen Rovunp, Esq., of Lincoln’s-inn, 
Barrister-at-law.) 
VI. 
Computsory Dowicit. 

Domicil, generally speaking, is entirely constituted by 
the will of the party, influenced, of course, by circumstances; 
but there are several kinds of domicil in which the will of 
the individual takes no part, and these are known in our 
law as necessary domicils, but I think would be much more 
properly expressed by the word “ compulsory,” or perhaps, 
in a more general sense, as “ involuntary.” ‘Thus all persons; 
who have not, legally speaking, an ind dent existence, 
tome within this category, and follow the domicil of those 
who are, for the time, the ruling power, to whom they are 
“ppendant, and whose legal rights regulate and control 











those who are dependant upon them. ‘This applics to 
individuals as well as to states, for a wife has as little legal 
power alone and without her husband as a prisoner has, 
independently of the Government by whom he is held in a 
state of captivity ; and an infant can no more be legally 
responsible, or act in a manner that shall be binding upon 
himself, and upon those with whom he contracts, than.an 
exile can return to the country from whence he is banished 
and regain the rights of a subject, whilst his sentence of 
banishment continues unrevoked. A minor is. incapable 
during his minority of changing his domicil; but if his 
parents acquire a new domicil, that of the minor follows 
theirs ; and therefore both these domicils are, so far as the 
minor is concerned, compulsory; if the parent dies, leaving 
an infant child who also dies under age, there can be no 
doubt upon this principle, that whatever actual changes of 
residence may have taken place in the case of the minor, 
the last domicil of the parent still continues his, and is his, 
in respect to whatever property he may leave behind him. 

A married woman follows the domicil of her husband, and 
during coverture, is likewise, I apprehend, unable to acquire 
a new domicil, independent of him, however she may 
actually remove from place to place; and therefore sup- 
posing that both husband and wife should die at the same 
moment, the domicil of the husband at that instant would be 
the domicil of both ; Warrender v. Warrender, 3 Bligh. 89, 
103-4; but the residence of the wife will sometimes fix the 
domicil of the husband. 

A natural child follows the domicil of its mother, ejus 
qui justum patrem non habet prima origo a matre. Pothier 
Pand. lib, 50, tit. 1, n. 3. It has been held by the American 
courts, not only that a minor having the domicil (there 
called settlement, but in this instance meaning the same thing) 
of its deceased father, does not lose it, but does not gain the 
settlement of the mother, even if she should acquire a new 
one by a second marriage ; and this is another proof, if one 
were wanting, of the compulsory nature of an infant’s 
domicil; Winthrop v. The Inhabitants of Waltham, Cush. 
8, 327; but see contrd, Arnott v. Groom, 9 Dec. of Court 
of Sess. 2 Ser. 142. In the American case it is sup- 
posed that there may arise such a state of circumstances, 
as that a person may have no settlement, as it is there 
called ; but supposing that could be so with respect to a 
settlement according to the American law, it is very difficult 
to suppose that it could be so in regard to a’ domicil 
according to our law, for I consider it scarcely to be in 
the nature of things, according to the present state of the 
law, that a man should be without a domicil. The way in 
which the matter is treated is this: It is said that a legiti- 
mate child takes and follows the settlement of its father, if 
he has one; but, if he has none, then the settlement of the 
mother. It is the more difficult to suppose that a person 
msy have no domicil; because it is also quite inconsistent 
with the general rule in this particular as to father and 
child, for a child always follows the domicil of the father, 
and the father, if he gain no other, must have a domicil 
originis aut nativitatis, which the child would follow, and 
therefore neither father nor child can be without a domicil. 

The French law draws a distinction between birth and 
domicil, when it declares in the 76th article of the Code, 
that, “In the act of marriage shall be set forth the Christian 
names, profession, place of birth, and domicil of the married 
persons.” But this is not inconsistent with the existence of 
a domicil of birth, which is a kind of pis aller, and may, 
through unnumbered changes of condition, be at last the 
only resort. In fact, this article of the Code refers probably 
to the presumption that when parties are of age to contract 
a marriage, one or both has gained a domicil for himself or 
herself quite independent of the domicilium originis aut 
nativitatis, The French law as to birth is very similar to 
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our modern law, requiring a register to be entered of the 
fact, with the names of the parents, &e., and if the birth 
take place on board of ship, the entry is made immediately 
it arrives in port, with the domicil of the parents, and this 
word occurs in almost every article relating to this subject; 
although I must admit it has a wider signification than with us, 
There is the same thing with respect to marriage; and the 
distinction is constantly preserved between domicil and 
birth. In the 79th article of the Code Civile it is provided that 
the act (or registry) of death shall contain, as far as can be 
ascertained, the Christian names, surnames, profession, and 
domicil of the father and mother of the deceased, and the 
place of birth. Now from these examples it appears evident 
that the word “domicil,’’ although used, no doubt, in the 
French in the same sense asin the English language, has 
still in France also a much more general signification, and 
means literally a mere place of residence; but in the 81st 
article the word is used in the more limited meaning; for it 
is there declared that where a person shall die by a violent 
death, all possible information shall be obtained of the age, 
profession, place of birth. and domicil of the deceased; 
whereas, in the other articles of the Code the domicil of the 
parents is referred to, and not of the child. 

A singular, and, as it was considered by the judges who 
decided it, a most difficult case was brought before the 
Scotch courts upon the subject of the domicil of a minor 
which I shall here consider. It is the case of Arnott v. Groom, 
9 Dec. of Court of Session, 2nd series, p. 142, referred to above, 
The facts were these: Jane Stewart was born in India, her 
father (a Scotchman by birth) having died in India in the 
service of the East India Company. On her father’s death 
her mother brought her (in her infancy) to Scotland, and 
they resided in that country for fourteen years. Being at 
this time fifteen years old she went with her mother to the 
continent, where she resided for two years. She then 
returned to Scotland, remained there for two months, then 
went to England, where she lived for three years, and then 
died there, having attained her majority, and being engaged 
to be married to a merchant of Bristol, After she left 
Scotland the first time, she never had any permanent 
residence, but resided in furnished lodgings and at hotels, 
and sometimes with friends; but when on the continent and 
in England her mother retained undisposed of the furniture 
which she had in her house in Scotland. Under these cir- 
cumstances it was held that she had gained a Scotch 
domicil, before leaving that country for the first time (after 
residing there for fourteen years), and that this domicil re- 
mained her domicil to her death, and had never been lost 
by the acquisition of a new one, animo et facto in England, 
notwithstanding her residence there, and notwithstanding 
that she was under an engagement to be married to a 
gentleman resident in England a considerable time before 
she died. The Lord Ordinary’s judgment has a note 
appended to it, in which he observes that, “Miss Stewart 
never had any residence separate from her mother, who was 
domiciled in Scotland, and left her furniture there when she 
went elsewhere. Had she died in pupillarity (under age), 
and before she was capable of exercising the right of 
choosing a place of residence, her mother’s domicil must have 
beenhers. She did not choose to live apart from her mother, 
and had she died in June or July, 1839, (having actually 
died in 1841), her domicil clearly would have been Scoteh, 
A domicil once fixed cannot be lost until a new and 
different one be acquired animo et facto, and no such 
domicil was acquired by mere living in England. It was 
said that she was engaged to be married, and therefore it 
must be assumed that her intention was, when married, to 
reside permanently in England ; but until actual marriage, 
when the domicil of the wife merges in that of the husband, 
there seemed no authority for holding that a mere promise 





to marry could alter the domicil, whatever probable effect jt 
might have on the future prospects of the party. Burge, op 
“ Foreign and Colonial Law,” 1—35. It is a settled rule tha 
the intention to change a domicil is never to be presumed, 
“ Pothier’s Introduc. aux Coutumes,” §§ 9 & 15; and Lon 
Fullerton observed that, “it was true India was her domigj] 
of origin, but her only home was that of her mother, and as 
her mother’s domicil was Scotch so was hers.” In cop. 
sidering the question of the domicil of a minor, the cage 
either of both parents being alive, or of an illegitimate 
child has been considered, in the one case, the minor 
following the father’s domicil, in the other the mother’s; 
but in the case just referred to, neither of those elememts 
was to be found, and it was acknowledged that much 
difficulty was thereby created. The minor born in wedlock 
has that domicil which is that of its father at the time of its 
birth; it is therefore at once the domicilium patris originis aut 
nativitatis, and there can be no doubt that, if both parents 
died duranie minoritate, that domicil would remain the 
domicil of the minor until he or she attained his or her 
majority. If one parent survived, supposing that parent to 
be the father, no question would arise, because he has an in- 
dependent domicil; and though he may constantly change it, 
yet it is within his.own absolute control to do so; but 
suppose he pre-deceases his wife, her domicil, which was 
before compulsory, or not of choice, becomes at once 
independent, and she can acquire a new one, and in that 
respect, as a feme sole, stands in precisely the same position 
as aman. The only question then which could arise ina 
case like that of Arnott v. Groom, was, whether the minor 
once having acquired a domicil originis et patris, could 
lose that domicil, durante minoritate, by the change of the 
domicil of the surviving parent, it being certain that either 
parent who survives has the power of acquiring a new 
domicil. It was held, as we have seen, that such loss could 
occur, thereby laying down the rule that a minor can have 
two domicils in succession, one of each parent, irrespective 
of the question of following the changes of domicil of each, 
which is a part of the ordinary law pertaining to the con- 
dition of minority. In the absence of authority it would 
certainly have been a bold thing for any text writer to lay down 
such a rule; but being laid down, I think it is very consonant 
with common sense and equity, having regard to the general 
principles governing this branch of British law. 
(To be continued.) 
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The Courts, Appointments, Promotions, 
Vaconcies, Xe. 


PRIVY COUNCIL. 


Jan, 15.—A committee of the Privy Council sat to day in the 
Council Chamber to consider petitions against the ordinances 
issued on the 6th of August, 1859, and the 19th of Mareh, 1860, 
by the Scottish Universities Commissioners, with reference to de- 
grees in Medicine and Surgery in the University of Edinburgh 
from the Royal College of Physicians of Edinburgh, the 
Royal College of Surgeons of Edinburgh, the Faculty of 
Physicians and Surgeons of Glasgow, and the Royal College 
of Surgeons of England. 

Also a petition from the Senatus Academicus of the Univer: 
sity of Edinburgh in support of their rights and in opposition 
to the arguments of the Medical Corporations on the matter 
of the Ordinances of the Universities (Scotland) Commis- 
sioners of the 6th of August, #859, and the 19th of March, 
1860. 

The Lords present were the Lord Chancellor, the Earl of 
St. German’s, Secretary Sir George ©. Lewis, Lord Cranworth, 
the Duke of Richmond, and the Right Hon. R. Lowe. 

The Attorney-General and the Solicitor-General were in 
attendance as assessors, 
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lowed by Sir H. Cairns. 
Jan. 17.—Mr. Rolt, Q.C., was heard for the Senatus Aca- 
demicus of the University of Edinburgh. 





COURT OF CHANCERY. 


(Before the Lorp CHANCELLOR and the Logps Justices oF 
APPEAL.) 


_ Jan. 14.—Cook v. Sturgis. — This case came before the 
Court in the early part of last year on a motion for an attach- 
ment against Mr. Commissioner Law, of the Insolvent Court, 
for infringement of a writ of prohibition granted by Lord 
Chancellor Cranworth. ‘The question turns upon the right of 
the Insolvent Court to direct the distribution of the surplus 
of an insolvent debtor’s estate among his creditors under a 
second insolvency, notwithstanding that the Court of Chan- 
cery has held that Cook, the plaintiff in this suit, is entitled 
to such surplus as a purchaser for value. The fund is in the 
Insolvent Court. The prohibition inhibits Mr. Commissioner 
Law from distributing the money except upon the footing of 
Mr. Cook’s deed; and the attachment asked for last year was 
in consequence of an order made by the Commissioner for 
dividing the fund among the insolvent’s second set of creditors. 
This order was rescinded by the Commissioner and no attach- 
ment was issued. 

Mr. Commissioner Law appeared this morning in person, 
and asked for a day to be named for the hearing of a motion 
to be made by him for having the writ of prohibition set aside, 
which writ, he stated, had obstructed him in the performance 
of his judicial duty for a period of four years. 


(Before the Lorps Justices oF APPEAL.) 


Jan. 16.—Draper v. the Manchester, Sheffield, and Lincoln 
Railway Compiny.—This case came on by way of appeal 
from a decision of Vice-Chancellor Stuart, which involves an 
important question on the practice of the Court—namely, 
whether, when the common order is made for inspection of 
books by a party, his solicitor and agents, the party in whose 
favour the order is made is entitled to employ a professional 
accountant as one of the agents. Vice-Chancellor Stuart 
decided in the affirmative (ante, p. 87) and this was an appeal 
from that judgment. 

Their Lorpsu1es, without disposing of the general question 
were of opinion that the accountant who had been appointed 
in this particular case was a gentleman who ought not to have 
been selected, and therefore that the order of the Vice-Chan- 
cellor must be discharged. 





COMMON PLEAS. 


(Sittings at Nisi Prius, at Westminster, before Mr. Justice 
BYLEs and Common Juries.) 


Jan, 14.—Goodman v. Arden—The plaintiff, a house-agent, 
sought in this action to recover commission on the letting of 
a house and the sale of furniture in Lancaster-terrace, Regent’s 
Park, The plaintiff was employed by the defendant to let 
several of his houses. The one in question was eventually let, 
and certain furniture in it sold tothe tenant. The defendant 
was willing to pay the plaintiff's commission for the letting of 
the house, but not his claim in respect of the sale of the 
furniture, with which he said, the plaintiff had nothing to do. 
The whole question, therefore, was, whether the plaintiff was 
entitled to commission on the sale of the furniture. 

Mr. Collier, in his address to the jury for the defendant, ob- 
served that if house-agents were entitled to charge after the 
rate claimed by the plaintiff, he (Mr. Collier) and many other 
gentlemen would do well to adopt that profession. 

Mr. Serjeant Shee, in his. reply, drew a ludicrous picture of 
the career of a barrister as contrasted with that of a house- 
agent. “Most of us,” said he,—‘“at all events, I did—begin 
by taking a small room in the Temple, and half'a clerk. As 
I got on I was advanced to the dignity of a whole boy —a very 
small one—whom his mother kindly permitted to attend on 
me for a very small salary. Eventually, it is true, I incurred 


greater expenses as I gained more fees; but a house-agent has 
to begin with an expensive establishment, and the difference 
between his business and that of a barrister is too manifest to 
admit of argument.” 

The learned Jupex having summed up, the jury found a 
verdigt for the plaintiff. 


wit’: 17.—Stewart v. Birch.—The plaintiff in this caso was a 


Stewart, who sued the defendant, Dr. Birch, to recover 


Mr. R. Palmer was heard by their lordships, and was fol- § damages, and both parties appeared in person. Miss Stewart 





was about to address the jury, when Mr. Justice Byles intér- 
rupted her by saying that the record was a very singular one, 
and he eould not understand it; the best way would probably 
be to have it read. 

The extraordinary document began as follows :—*I, Ann 
Anna Marie Stewart Stewart (of Stewart), late of 9, Ann’s- 
place, Sloane-street, Chelsea, S.W., plaintiff, sue Scholes Butkr 
Birch, the defendant, of Kensington-gore Lodge, and 217, 
Piccadilly (in the parish of Chelsea); who has been summoncd 
to answer me, and to enter an appearance within eight days at the 
office of the Court of Common Pleas, Chancery-lane, for that the 
defendant heretofore, to wit, on the 23rd day of Sept., 1860 (and 
may be previously) did publish of and concerning the plaintiff 
that she was ‘bastardie maniacal,’ being a false and scan- 
dalous libel, the defendant having addressed the plaintiff as 
‘illegimate ’ re and issued judgment; the above organised and 
acted out against the plaintiff, who has suffered special damage 
as follows:—The special damage was alleged in this way. 
Administratrix of three wills of plaintiff’s father’s, mother’s, 
and uncles, having suffered under leaving and leaving, and 
leaving, three lodging-houses ejected from by defendant's 
medical orders.” 

The defendant denied the charge. Miss Stewart addressed 
the court, but her statements were exceedingly unconnected. 

Mr. Justice Byxes said as far as he could understand, Dr. 
Birch was charged with having published a libel, but there 
was no writing. The best thing was for the plaintiff to be 
nonsuited. 

This course was ultimately adopted. 





COURT OF EXCHEQUER. 


(Sittings in Banco, before the Lorp Cuter !}aron, Mr. Baron 
Martin, Mr. Baron CHANNELL, and Mr. Baron WILDE.) 


Jan, 12.— Read v. Storey—This case came before the Court 
last term in the shape of an appeal against the conviction of 
justices under the 3rd & 4th Vict. c. 61, relating to the sale 
of beer. The case is one of considerable public importance 
trom the fact that for nearly 40 years beer has been sold in 
almost every village throughout the country at 14d. a quart 
without a beer licence, with the sanction of the Excise, who 
were acting under an order of the Lords of the Treasury. 
The defendant relied upon the 12th section of the Act, under 
which he alleged he was at liberty to sell beer at 1}d. a quart 
without a licence. The Lord Chief Baronin delivering judgment 
said the case was clearly within the 13th section of the Act, 
namely, that the defendant had sold beer without a licence 
for so doing. That enactment was plain, and no exception 
ought to be implied to it without strong reasons, end the Court 
could see none. The conviction was right, and ought te be 
affirmed. 

Conviction affirmed. 





COURT OF PROBATE AND DIVORCE. 
(Before Sir CREsswELL CRESSWELL.) 


Jan. 16.— Gurney v. Gurney.—In this case two petitions had 
been presented, one for a dissolution of the marriage, and another 
praying for a settlement of a portion of the respondent’s pro- 
perty upon the children of the marriage. 

Dr. Waddilove moved for his lordship’s directions as to 
the manner in which the petition relating to the property 
should be heard. 

His LorpsuiP said he could not order a case to be set down 
for trial which might never be in a condition to be tried. He 
could not assume that the petitioner would be able to establish 
his original petition. It was very inconvenient to have two 
separate causes pending, one relating to the dissolution of the 
marriage, and the other to the property. His lordship added 
that, in exercising the very extraordinary powers now vested 
in him with regard to property, it seemed to him that he 
should have to enter into inquiries without chart or compass 
for his guidance. By what rule, by what test was he to judge 
how much of a lady’s property ought to be taken from her 
and given to her children? How was he to calculate the 
quantum? 

Dr. Waddilove said it was left to the discretion of the 
Court. 

His Lorpsurr said that that discretion must be.exercised 
upon some principle. It was one of the most difficult and 
embarrassing kinds of authority ‘that could be conferred — 
a judge. One element in the inquiry would probably be 
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the children had already, and how much their father was able 
to givethem. He did not understand that the authority was 
conferred upon him for the purpose of punishing the delin- 
quent wife. The object was to provide for the children. He 
should at present decline to order the petition for a settlement 
to be set down for trial. 


CENTRAL CRIMINAL COURT. 
(Before Mr. Justice BLACKBURN.) 

Jan. 11.—During the trial of one Lewis Robert Poole for 
perjury committed by him in his examination before a commis- 
sioner in bankruptcy, a clerk in the telegraph office in London, 
who had been subpeenaed to produce the original of a telegraph 
message despatched from the company’s office at Walsall, 
declined producing it without he was ordered to do so by his 
lordship. 

Mr. Justice BLACKBURN said, it was a very proper regulation 
not to allow the messages that were given to them in confidence 
to be made public, bui, although an attorney might claim his 
privilege, a telegraph company could not, and the witness must 
produce the message if he was subpoenaed to do so. 


MANSION HOUSE. 


Jan, 12,—Application was made to the Lord Mayor by 
Mr. Martin, barrister, insttucted by Messrs. Van Sandau & 
Cumming, for a summons against one William Henry Wells, 
of 172, Fenchurch-street, calling upon him to hand over to 
Messrs, Redfern & Alexander, of No. 6, Great Winchester- 
street, any letters he might have in his possession intended for 
them. It appeared that in September last, Mr. Wells took 
part of the house, No. 172, Fenchurch-street, and commenced 
trading under the style of Alexander Redfern & Co; that 
from some mistake the names of Messrs. Redfern & Alex- 
ander have been omitted from the Post-Office Directory; and 
that consequently, from the similarity of the names of the two 
firms, !~tters &c. intended for the latter firm were delivered at 
172, Fenchurch street. 

The Lorp Mayor thought that if the applicants were quite 
sure that letters intended for them had been sent to the house 
in Fenchurch-street, and they could identify them, he would 
be justified in summoning Mr. Wells before the Court to shew 
cause why he had not given them up, but under the circum- 
stances disclosed, he did not consider it was in his power 
to assist the applicants. 
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Recent BMecisions. 


(Equity, by J. Napie® Hiccins, Esq., Barrister-at-Law; Common Law, 
by James StepHen, Esq., LL.D., Barrister-at-Law.)} 


EQUITY. 

MASTER AND APPRENTICE—JURISDICTION OF THE COURT 
OF CHANCERY — DEMURRER —OBLIGATION OF PRECE- 
DENTS. 

Webb v, England, M. R., 9 W. R. 184. 


The principal question in Webb v. England was upon the 
jurisdiction of courts of equity in cases between master and 
apprentice; but other and incidental questions of importance 
also arose in the suit, and were considered at the hearing. 
Where a master improperly turns away an apprentice, has a 
court of equity power to compel the return of a proportion of 
the premium paid with the apprentice? There are several 
cases to be found in the reports in which questions similar in 
principle were involved; but it will be found that nearly all 
of them introduced some different element, as, for instance, the 
bankruptcy of the party against whom relief is sought. The 
only authority directly in point is Therman v. Abell, 2 Vern. 
64 (decided a.p. 1688). There it was distinctly held that the 
Court has power to decree repayment of a proportion of the 
premium, where a master turns away his apprentice, although 
in that case “ negligence and misdemeanours” were laid to the 
charge of the latter. But it ought to be mentioned that Lord 
Chancellor Jefferys, who in that case made the decree did so 
“the rather, because the indentures were not enrolled, so as 
the matter was not properly cognisable before the Chamber- 
lain of London.” Mr. Spence, in the first’ volume of his “ Equi- 
table Jurisdiction of the Court of Chancery,” p. 698, upon the 
authority of a case decided in the reign of Philip and. Mary 
(Richards v. Whitney, 3 & 4 Will. & , 198)—before the 





statute law much interfered with the relations of masters and 
apprentices—states that in those times the Court of Ch 

was in the habit of making orders for the regulation of the 
conduct of apprentices according to equity and conscience, jf 
any account were to be taken of that solitary case, it might 
be assumed that the Court would also enforce the equitable 
obligations attached to the position of master. But -as from 
time to time the question of the relations of masters and appren: 
tices assumed greater importance in this country, the subjest 
was dealt with by Acts of Parliament—it being of a cha. 
racter very likely to attract the notice of the Legislature, 
At all events, there was an interval of a centnry between, 
Richards v. Whitney and Therman v. Abell, during which no 
case involving the same question appears in the chancery 
reports; and for the next half century there is an entire 
absence of such cases. The precise question, however, was 
raised before Lord Hardwicke (a.D. 1739), in Argles v. Hease. 
man 1 Atk. 518, in which his lordship held that a court of 
equity has no jurisdiction to interfere in respect of the pre 
mium, where an apprentice has not from any cause served the 
whole of his time; and in that case the apprentice, alleging 
that he had quitted on being misused, Lord Hardwicke con. 
sidered that this circumstance was not sufficient to give juris- 
diction to a court of equity, as the question might be deter. 
mined in an action at law. It does not appear whether the 
case of Therman v. Abell was in the knowledge of Lord Hard- 
wicke when he arrived at this decision; but his lordship refers 
to the statute of 5 Eliz. c. 4, s. 35, relating to apprentices, as 
another reason why a court of equity should not assume 4 
jurisdiction which the Legislature had committed to justices 
of the peace. 

In Webb v. England the question was, whether the Court 
could compel a return of part of the premium to an appren- 
tice who had, before the expiration of his time, been pre- 
vented from working by the master (as alleged) without reason? 
The premium, however, being £200, it appeared to be conceded 
that the case was not within the statutes which give jurisdic- 
tion to justices in cases between masters and apprentices. The 
relief sought by the bill was, first, cancellation of the articles, 
and secondly, a return of part of the premium; and there wasan 
alternative prayer for specific performance of the contract of 
apprenticeship. Sir John Romilly, Master of the Rolls, would 
not decree that the articles should be delivered up to be can- 
celled; because the Court only made such decree in cases of 
fraud,duress, or the like—where the instrument was void from 
the beginning. He also refused specific performance, upon the 
ground that adequate relief could be obtained at law, in an 
action for breach of covenant. The only question, then, that 
remained to be considered was, as to the jurisdiction of the 
Court in the case of master and apprentice; and his Honour 
feeling himself not to be bound by authority—which was so very 
meagre and conflicting—held that upon principle the Court 
had no jurisdiction to interfere, the case not being governed by 
those decisions which established the jurisdiction of courts 
equity to decree a return of premium where, by reason of an 
accident (ex. gr., death or bankruptcy) the contract had bem 
imperfectly performed. “ This apportionment,” said his Honour, 
“ either in the case of damages, or as part of the premium, was 
to be obtained at law; and this Court could not interfere, unless 
it was found that the possession of the deed gave to either party 
an advantage.” 

There are several reported cases in which courts cof 
equity havejafforded relief by ordering the return of a portion 
of premium. It does so where, by reason of an accident, 
the contract in respect of which the premium was paid cannot 
be performed. The decisions of courts of law are not very 
uniform on this point; but those of courts of equity have been 
so. In Ex parte Prankerd, 3 Ba. & Ald. 257; and Ex parle 
Bayley, 9 B. & C. 691, the former the case of an apprentice 
and the latter that of an articled clerk, the right to a return of 
a portion of the preminm was upheld. But in Re Thompson, 
1 Exch. 864, the Court of Exchequer refused to order am 
attorney to repay any portion of a premium of 200 guineas, 
received by him with an articled clerk, who died within 4 
month after he was articled. It was conceded that no action 
would lie, there having been no reach of contract, and the 
question was, whether the Court would interfere upon equitable 
grounds. The Court, however, refused, giving no reasons 
its refusal, except that there were great difficulties in the 
matter. In some cases, courts of common law exercise such a 
jurisdiction—not merely upon the ground of the expediency 
of a summary jurisdiction for deciding differences betwee 
attornies and their articled clerke—but upon equitable aud 
general grounds. 
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It has long been decided, that in a court of equity, upon the 
death of an attorney during the articles of a clerk, the estate of 
the attorney is liable to pay back a proportion of the premium. 
‘Jn Newton v. Rouse (1687), 1 Vern. 460, although the articles 
provided for the case of the death of the attorney within one 
year, nevertheless, having died under that period, the Court 
decreed his executor to pay back 100 out of 120 guineas 

ium. And so in Hurst v. Tolson, 16 Sim. 620, Sir L. 
Shadwell, V.C. E., decided that where an attorney to whom a 
clerk was articled died before the expiration of the articles, the 
Court had jurisdiction to order part of the premium paid to the 


_» attorney to be repaid out of his assets. Upon that case coming 


upon appeal before Lord Cottenham, his lordship remarks 
upon the great dearth of modern authority upon the subject, 
and minutely discusses the principle involved in the case; 
bearing in mind, howeyer, that the claim had been made in an 
administration suit, in which the Court sometimes decides upon 
claims upon which otherwise it might refuse to adjudicate. 
Independently of the right of the clerk under the covenant, 
there was a right arising from the transaction itself, the con- 
sideration for which the premium was paid having partly failed. 
“There is,” said Lord Cottenham, “a premium paid for a risk 
not run, and money given in anticipation of a future benefit 
which is not enjoyed. In either case, the consideration failing, 
the money must be paid back again.” 

A similar question sometimes arises between members of a 
partnership, where one has paid to another a sum of money in 
consideration of the contract of partnership; and it is now 
well established that upon the bankruptcy of a partner, a 
premium paid by a co-partner in consideration of a partner- 
ship for a certain term, will, so far as the doctrines of a court 
of bankruptcy permit, be dealt with in a similar way. A court 
of equity will order that in taking the partnership account, 
the partner having paid a premium will be credited with a 
proportionate part, if not with the whole of such premium. 
Akhurst v. Jackson (1 Swans. 85), is, no doubt, an authority 
that where the partnership has actually begun, the contract 
has been performed, and the whole premium, or consideration 
money, is payable,—even where it is agreed that part of it is to 
be paid by instalments, some of which fall due after the bank- 
ruptcy of one of the partners had occurred. More modern 
decisions, however, have rejected this authority, and bury v. 
Allen, 1 Coll. 589, and Freeland v. Stansfeld, 2 Sm. & Giff. 
479, are express authorities to the effect that in such a case 

will decree a return of a proportion of the premium; 
according to Featherstonhaugh v. Turner, 25 Beav. 382, 
¢éven where there is no definite term of partnership, a person 
cannot, after receiving a premium from an incoming partner, 
immediately afterwards dissolve the business, retaining the 
Preminm; and in Astle v. Wright, 23 Beav. 77, where the 
partnership was for a term of years, before the expiration of 
which the partners disagreed, upon a dissolution of the part- 
nership by the Court, it directed a due proportion of a pre- 
mium to be returned to one of the partners who had paid it. 
“The rule,” said Sir John Romilly, M.R., in his judgment in 
that case, “in which I have followed other judges, is this, that 
in the absence of any fraud or gross misconduct on either side, 
and where the continuation of the partnership has become im- 
possible by reason of incompatibility of temper, or other causes 
springing from the parties themselves, and not accompanied by 
circumstances which are controlled by the contract, I have 
treated the premium as having been paid for the whole of the 
term of the partnership. I have appertioned so much of it as 
belonged to the period the partnership had lasted, and have 
ordered a return of the rest. Here, a premium of £1,000 
(£500 paid down, and £500 by instalments), was to be given 
for a partnership of fourteen years, and, therefore, one four- 
teenth part of £1,000 is, in my opinion, attributable to each 

ear 


_ In Webb v. England no great stress appears to have been 
iaid upon the right of the plaintiff to a specific performance 
of the articles, Sir John Romilly, M.R., observes that “ the 
Court could not compel an apprentice to work, or a master 
to teach,” and in his judgment proceeds upon the sufliciency of 
the remedy ut law. It may perhaps, however, be questioned 
whether damages would in all cases be a sufficient remedy to an 
Apprentice who was wrongly deprived of the instruction of his 
Master; or that courts of law have any measure for the injury 
which may be sustained in some such cases. It is obvious 

an apprentice may have an interest not only in being in- 
structed, but in the reputation of having been instructed, by a 
Particular master, for the deprival of which no adequate relief 
could be had at law. It can no more be said that one master 








answer the purposes of a purchaser as well as another piece 
which he has bought, and which, notwithstanding this argu- 
ment, a court of equity will give him in specie, Of course, 
there is always very great difficulty in enforcing a contract 
whiclfinvolves the continuance of personal relations between 
the parties, and the due performance of which requires that 
these relations should be maintained at least amicably; and it 
was mainly upon this ground, no doubt, that the Master of the 
Rolls considered that he could not decree specific performance of 
the articles of apprenticeship. The Court would not so enforce 
an agreement for a partnership, because it might be fairly con- 
sidered impossible that any business could be properly con- 
ducted by a firm whose members were hostile to each other, 
and desired a disruption of the firm. Whether there is the 
same reason in the case of the apprentice of a manufacturer 
or engineer, is perhaps a question of degree rather than of 
principle, 

A point of practice worth noting was also decided in Webd 
v. England. The defendant had answered, but submitted that 
the Court had no jurisdiction in the case, and claimed the same 
benefit from that defence as if he had demurred. That being 
so, the Master of the Rolls, although he decided in favour of 
the defendant and dismissed the bili, yet did so without costs, 
upon the ground that the defendant should have merely de- 
murred, 

This case, also, is a curious illustration of the difficulty in 
which the Court is sometimes placed in estimating the obliga- 
tion of particular precedents. Therman v. Abell was, in the 
opinion of the Master of the Rolls, a “ case exactly like the 
present ;” while the more modern decision of Argles v. Heaseman 
was “a direct authority the other way.” Now, according to the 
common understanding of the rule, Lord Hardwicke, in pro- 
nouncing his decision in the latter case, was bound by that of 
his predecessor in the former, the doctrine of which could not 
in point of theory be reversed, except by the House of Lords. 
Theoretically, therefore, the decision of Lord Jefferys would 
appear to furnish the rule of the Court in such cases: prac- 
tically, however, when a long interval elapses between two 
conflicting decisions, the obligation of the earlier one is not 
considered as great as if the case had been comparatively 
recent; and judges deem themselves at liberty to weigh the 
reasons of both, unless indeed they feel either compelled 
by the superiority of the tribunal to submit to either de- 
cision. 





COMMON LAW. - 
Tue Common Law Procepure Act, 1860—Szxcrion 34, 
HOW FAR RETROSPECTIVE—COSTS IN FRIVOLOUS ACTIONS. 
Wright v. Hale, 9 W. R,, Exch., 157. 

It is believed that this is the first decision which has been 
reported upon the Common Law Procedure Act, 1860; and it 
turns upon the construction of one of its provisions with regard 
to which a variety of points may, and probably will, be here- 
after raised. The present one affects in its principle other parts 
also of the Act, and is the same as has been usually raised 
with regard to important statutes which reform or change the 
previous law—viz., to what extent (if any) the Act is retro- 
spective. Thus, shortly after the Procedure Act of 1852, that 
statute was held to regulate the manner of reviving a judg- 
ment which had been signed prior to its passing ( Boodle v. 
Davis, 8 Exch. 351). On the other hand, in the question 
which arose as to whether an appeal from the judgment of the 
Court upon a point reserved before the Procedure Act of 1854, 
was rightly brought, it was held that the provisions of that 
Act, under which the proceedings by way of appeal were taken, » 
could apply only to a point reserved after the passing of the 
Act ( Vansittart v. Taylor, 24 L. J., Exch. C., 198), the deci- 
sion in the latter case being grounded upon the general maxim 
of law, “ Nova constitutio futuris formam debet imponere, non 
preteritis.” In the present case, the question was upon the 
23 & 24 Vict. c. 126, s. 34, which gives a new rule for costs 
in frivolous actions for wrongs—enacting that where a verdict 
under £5 is recovered, the plaintiff is to obtain no costs from 
the defendant if the presiding judge certifies, immediately 
afterwards, that the action was not really brought to try 
right besides the mere right to recover damages, and that the 
trespass or grievance in respect of which the action was 
brought was not wilful and malicious, and that the action was 
not fit to be Wrought. And a certificate to the above effect 
having been given at the trial, it was sought to be set aside by 
the plaintiff, on the ground that the action had been com- 
menced previously to the passing of the Act, though tried 
afterwards. The plaintiff relied chiefly upon the legal prin- 
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ciple or maxim above given, and contended that the procced- 
ings having once begun, the plaintiff had acquired a vested 
right to his costs, of which he could not be deprived, unless by 
the express words of an Act of Parliament. As to this argu- 
ment, however, the Court remarked that the whole subject ot 
costs was one of practice, not rights of parties inter sese, to 
which alone the constitutional principle which had been quoted 
applied; and, accordingl;, refuse’ to disturb the certificate 
which had been given. 


DEVISE UPON A CONDITION, CONSTRUCTION OF. 
Wright vy. Wilkin, 9 W.R., Q. B., 161. 


In “Sugden on Powers” (vol. i., p. 122, 7th ed.) it is in 
effect laid down that in most eases where an estate is devised in 
feeto A“ upon condition ” that he will do so and so, such a devise 
instead of conferring an estate upon condition (as by a decd at 
common law) which if broken will give the heir of the testator 
a right of entry, will be construed as a devise in fee upon trust, 
the performance of such trust being compellable by a suit in 
equity. ‘This doctrine was considered and approved by the 
Court of Queen’s Bench in the present case, in which the con- 
trary construction of such a devise was relied upon by the 
plaintiff in an action of ejectment, as entitling him to oust a 
devisee, who (having taken possession of the estate devised to 
him) had neglected to perform the condition, namely, to pay 
certain legacies within a certain time after the death of the 
testator. The Court, in giving judgment for the defendant, 
commented on and approved of the above passage in Lord St. 
Leonards’ work, and further observed, that though there were 
some legal terms which had an inflexible force, not to be gain- 
said, such, for example, as “ heir-at-law,” no such force had 
ever been ascribed to the word “ condition,” which was often 
used in contracts as equivalent to “term;” and that they were 
not disposed to extend the area of legal terms. 

It is to be observed that the doctrine upon which the 
decision in this case proceeded, does not apply to where there 
are limitations over upon the conditions being broken. 


CHURCH-RATE—QUAKERS—JURISDICIION OF JUSTICES, 


Backhouse, Appellant, v. Bishopwearmouth, Churehwardens of, 
Respondents, 9 W. R., C. P., 162. 


The general law as to enforcing a church-rate is well known. 
y arrears to the amount of £10, and provided no question 
be raised as to the legal liability of the party assessed, may be 


recovered before two justices of the peace. If the arrears are 
larger, or the liability to pay be disputed, then the remedy is 
in the Ecclesiastical Court. In the particular case of Quakers, 
however, the sum that may be recovered before the magistrates 
is extended to £50; but the proviso with regard to a disputed 
liability isthe same. This last proposition, indeed, has been 
denied in works of authority. Thus, in “ Prideaux’s Church- 
warden’s Guide” (7th ed., p. 170) it is said in effect, that the 
proceedings against Quakers are not under 53 Geo. 3, c. 127 
(as in the case of other persons), but under 7 & 8 Will. 3,c. 34, 
which contains no provision excluding the jurisdiction of 
justices in cases of disputed liability; and that, consequently, 
in the case of Quakers the justices have always jurisdiction to 
the extent of £50. And this doctrine is adopted by Mr. Oke 
in the sixth edition of his “ Magisterial Synopsis” (p. 816). 
The point, however, was directly raised in the present case, 
and decided against the jurisdiction of the justices. The 
validity of a rate wus bond fide objected to by a Quaker who 
had been summoned for not paying them; and his objection 
was, that the vestry by whom the rate had been made was 
illegally constituted; but the magistrates declined to enter into 
the question, and made an order for payment, subject to a case 
stated under 20 & 21 Vict.,c.43. The Court of Common 
Pleas said that the words of the statutes themselves were 
doubtful upon the point, and that if their intention was to 
oust the magisterial jurisdiction, in case of a Quaker disputing 
the rate, such intention was but imperfectly expressed. But 
the Court held, nevertheless, that the jurisdiction impugned did 
not exist,on account of the general rule that the summary 
jurisdiction of justices ceases whenever a matter of title comes 
into question before them; and because nothing appeared in 
the Acts to exclude the application of this principle, In the 
case of Rez v. W. id (1 Burr. 487) the Court of Queen’s 
Bench, under Lord Mansfield, gave a judgment which inferen- 
osc - view now taken of this mmtter by the Court 
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Correspondence. 


MR. LOCKE KING’S ACT, 17 & 18 Vicr. c. 3— 
EXONERATION. 

It appears to me that the heir is not entitled to have the 
mortgage debt paid off out of the personal estate. 

The 17 & 18 Vict. c. 113, provides that when any 
shail, after the 31st of December, 1854, die seised of any estate 
in any land, &c., charged with any sum by way of mortg 
and such person shall not by his will, &c., have signified any 
contrary or other intention, the heir or devisee shall not be 
entitled to have the mortgage debt discharged out of the per. 
sonal estate; but the land shall, as between the different per. 
sons claiming under the deceased, be primarily liable—with y 
proviso saying the rights of the mortgagee, and a proviso that 
nothing in the Act contained shall affect the rights of any per. 
son claiming under any will, deed, or document, made before 
the ist of January, 1855. 

As the testator died after the 31st of December, 1854, the 
heir, by the express provisions of the Act, takes the land sub. 
ject to the mortgage. The second proviso does not apply. The 
Act does not affect the rights of any person claiming under 
the will, and the rights of the heir are not saved, as he dog 
not claim under any deed or document, but at common law. 

In the recent case of Woolstencroft v Woolstencroft, 9 W. 
R. 42 (decided on the 19th of November, 1860,) the Lord Chan- 
cellor reversed a decision of V. C. Stuart, and held that a 
general direction by a testator in his will to pay debts, did not 
exonerate a devised estate from the mortgage debt. In giving 
judgment, the Lord Chancellor says that the Legislature had 
become desirous that mortgage debts should be paid by the 
heir or devisee who took the lands, unless the testator signified 
a contrary intention, and that such intention must be signified 
by express words, or by language intimating that he meant 
the heir or devisee to take the land free of the charge, and to 
throw the charge upon his personal estate. - 

In the case stated by your correspondent, I suppose the te 
tator had not by his will used apt words to pass his estate in 
the land, as the mere fact of the purchase having been made 
subsequently to the making of the will, would not prevent the 
estate passing under it. . 


RENT CHARGE— WHEN IS IT “IN ARREAR AND 
UNPAID ?”—MODE OF DEMANDING PAYMENT. 


By the 29th section of the 23rd & 24th Vict., c. 93, if the 
rent charge in lieu of tithes is “in arrear and unpaid” for 
twenty-one days, and it shall be necessary for the — 
entitled, in order to enforce payment, to give notice of his in- 
tention to distrain, he may make a certain charge to cover the 
expenses of such notice. 

The words “in arrear and unpaid,” which govern the whole 
clause, are the same as are used in the 81st section of the 
6th & 7th Will. 4, c. 71, authorizing the recovery by distress; 
but neither in that Act, nor in any of the Amendment Acts, can 
I find any clause prescribing any particular mode of demanding 
payment of the rent charge, or declaring in what manner or 
after what default it shall be deemed to be “in arrear and 
unpaid.” 

Such rent charge being, therefore, by the 67th section of the 
6th & 7th Will. 4, c. 71, “in the nature of a rent charge 
issuing out of the lands charged therewith,” it seems question- 
able whether it can be in arrear, except on nonpayment alter 4 
demand made of the tenant on the land by the person entitled, 
or by his agent regularly authorized by letter of attorney, 
which, according to the general law, appears to be the strict 
legal mode of demanding such a rent charge. . 

As the late Act has legalized a charge, it will, undoubtedly 
be resorted to more frequently than heretofore; and the poimt 
to which I have adverted has become more important—the 
ordinary application being only a letter to the tenant request 
ing his attendance at some place in the parish to pay the rent 
charge. But as the point materially affects the operation of 
the Tithe Acts and the practice of tithe owners, I beg to solicit 
the opinion of your correspondent#on the construction to ie 
upon the words “in arrear and unpaid” in the section 
referred to. A SUBSCRIBER. 


STAMPS ON NOTES PAYABLE ON DEMAND. 


In the almanack published this year by the proprietors a 
seale of 


the Solicitors’ Journal I observe in the abstract of 
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stamps upon bills and notes, itis stated that the stamp for “ any 
sum on demand ”’ is one penny. 

Some time ago, upon looking into the Act of Parliament I 
came to the same conclusion; but finding some difference of 
opinion on the point, I requested the stamp distributor of the 
town in which I live to apply to the proper authority in 
London to determine it. 

The answer is, that on notes, &c., on demand, the duty is 
anadvalorem. The point is one of too much importance to be 
left in doubt; and, perhaps, the insertion of the above facts 
will tend, by the opinions it will elicit, to have the doubt 
solved. N. M. 





THE NEGRO EXTRADITION CASE. 


As to slavery being unable to exist in the free air of England 
and Scotland, see the ruling to that effect referred to in 
$ Macq., House of Lords Reports 538. Knight v. Wedderburn 
is certainly prior to Somerset’s case in England; it is re- 

in “ Morvison’s Dictionary of Scotch Decisions,” 
p. 14,545. 





LIMITED COMPANY—RIGHT OF A DIRECTOR, WHO 
HAS NOT PAID HIS CALLS, TO VOTE. 


Limited Company.—In the company’s deed, under “ Votes 
of shareholders,” “‘ No shareholder shall be entitled to vote at 
any meeting, unless all calls due from him have been paid.” 
Under “ Proceedings of directors,” ‘‘ Questions arising at any 
meeting shall be decided by a majority of votes.” 

Is a director who has not paid his call, entitled to vote on a 
question arising at a directors’ meeting ? G. H. 





SOUTH AUSTRALIAN CONVEYANCING. 


Ithink your readers should know that their professional 
brethren in South Australia are by no means enamoured of 
Mr. Torrens’ scheme for the Registration and Transfer of Real 
Property. With, literally, two or three exceptions, every bar- 
rister and solicitor in the colony is opposed to it, not merely 
because it has for its object the entire destruction of convey- 
ancing, as understood here, but because they are of opinion 
that it will not be found to work well in practice for the 
public. Whether this opinion be right or wrong, I, who have 
not examined the subject, cannot say; but it certainly should 
be known that it exists. Ata public entertainment recently 
given to Mr. Torrens by some of his friends, in order to cele- 
brate the passing of his Real Property Act, only one member 
of the legal profession was present, and the absence of his 
fellows was attributed by one of the speakers to the distrust 
and dislike which the lawyers, as a body, felt of the measure, 
Indeed, so averse are they to transacting business under its 
provisions that a new class of conveyancers, not professional 
men, has sprung up who do the conveyancing under the 
Torrens’ Act, and are known as land brokers. Whether this 
kind of thing would suit Lincoln’s-inn and the country soli- 
eos doubtful. Witu1am Bruce. 

S. 
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The Provinces. 


_ Lexps—At the Leeds Borough sessions on the 10th 
Inst, the court was placed in a singular and awkward 
dilemma, Two courts had been sitting since the opening of 
the sessions, and as soon as an appeal had been decided, the 
Yecorder desired Mr. Maule, the assistant-recorder, to open 
the second court, but there were only two cases for trial, and 
the counsel in attendance were engaged in both, and their 
clients refused to allow them to give up their briefs. One of 
the cases (a misdemeanour) was sent over to Mr. Maule, but 
there were no counsel for the prisoners, and their solicitors 
‘pplied that they should be heard by the counsel retained for 
them, namely Mr. Middleton and Mr. Foster, who were then 
engaged in the other court. The deputy-recorder called 
Upon the counsel to appear, but they replied that they were 
tetained in the only other case for trial, which, being a felony, 
must be taken first, and as the solicitors for the prosecution and 
the defence would not allow them to hand over their briefs, 
they could not go over. The question was then whether the 

ers in one or both cases should be tried without counsel. 

course was objected to, and Mr. Blanshard, who was in- 
to prosecute in the misdemeanour, said he could not 











accede to a postponement or an adjournment, as he had been 
waiting the whole of the previous day for the trial. The 
prosecutors in the felony also objected to a postponement. 
The recorder said he could not waive the public convenience 
for the convenience of the bar, and the counsel instructed must 
hand over their briefs. It was replied that if they did so, no 
other gentlemen could undertake them without two or three 
hours examination and consultation. After some further 
discussion, and asthe only means of getting out of the diffi- 
culty, it was arranged that the second court should be 
adjourned until one o'clock, and that Mr. Maule (the recor- 
der being unwell) should sit in the first court. The practical 
result was that he had to take both cases. 


LiveRPooL.—At a meeting of the Council of the Liverpool 
Chamber of Commerce, held on the 7th inst., it was resolved, 
on the recommendation of the Commercial Law Committee, 
to solicit the Lord de Grey and Ripon to introduce a measure 
into the House of Lords for the compulsory registration of 
private partnerships, similar in principle to that brought for- 
ward by him in 1858. The same committee recommended 
that the council should memorialise the Chancellor of the 
Exchequer to bring forward a Bill for consolidating the Acts 
relating to stamp duties (the present Acts extending over a 
period of seventy years), all of which the committee stated it 
was necessary to consult in order to ascertain the validity or 
otherwise of documents subject to those laws. 


es 
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Xreland. 


THE GRANDBIRTH FRANCHISE QUESTION. 


The Court of Registry Appeal, on the 15th inst., unani- 
mously affirmed the judgment of the revising barristers for the 
city of Dublin, deciding in favour of the right by grandbirth to 
an inheritance of the freeman franchise. 








Mr. Baron Greene has resigned his judgeship of the Court of 
Exchequer. It is believed that no arrangement has yet been 
made for filling up the vacancy, 


2 
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Rebiew. 
The Conflict of Laws in Cases of Divorce. By Patrick 
Fraser, Advocate. Edinburgh, 1860. 

Many works have been written on the conflict of laws; 
but we are not aware of any writer who has chosen the 
harmony of laws for his title. Perhaps the terms law and 
harmony are too generally incompatible; at any rate, the 
writer of the present pamphlet, both in style and matter, 
manifestly prefers confiict to harmony. All writers, how- 
ever, Mr. Fraser not excepted, treat the subject of interna- 
tional law with some degree of faith in a possible harmony, 
and aim at discovering the principles and maxims on which 
an universal intercommuuion of law amongst civilized nations 
may be established. Amongst states which equally respect 
the rights of humanity, and adopt sound principles of social 
life, a perfectly harmonious communion, of law not only 
may, but in a great measure does, exist; whilst with states 
where laws and institutions are barbarous and inhuman, no 
similar harmony can prevail, and conflicts of laws are inevit- 
able. With a nation like the Chinese, it is difficult to treat 
even on terms of war; the only safe mode of dealing being to 
keep them at long range, and parley through the speaking 
trumpet. Amongst the United States of America, the insti- 
tution of slavery in some States involves such conflicts with 
the laws of those States which respect the common freedom of 
humanity, as to endanger a federation compacted in all other 
respects by the strongest links of sympathy and interest; and 
the extradition case now pending affords a striking example of 
the difficulties which this unnatural institution produces, in 
the construction and fulfilment of treaties with foreign nations. 
The practice of polygamy amongst the Turks and other infi- 
del nations, prevents all communion of law with the 
nations of Christendom on the subject of marriage, and pro- 
bably renders it impossible for the latter to recogniso any 
status amongst the former analogous to what is understood by 
marriage amongst themselves. So, likewise, whilst the English 
law regarded marriage as absolutely indissoluble, there could 
be no communion with other European nations on the 
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subject of divorce. The legalization of divorce has at once 
opened to our couts a new access to foreign jurisprudence, and 
an extensive province of international law from which they 
have hitherto been excluded. The large question as to the 
jurisdiction over persons of the English Courts to grant 
divorce, and as to the effect of the divorces of foreign courts 
in this country, are comparatively new to English lawyers. 
Little native authority is to be found on the subject, and this 
extensive chapter of international jurisprudence remains as 
yet to be written in the language of English law, and intro- 
duced to the practice of English tribunals. 


Amongst the most important relations to be settled in this 
matter is, of course, that which is to subsist between the 
English jurisdiction, and that of the sister kingdom of Scot- 
land. With this object, a Bill was introduced last session, 
first in the House of Commons, where it was dropped 
from pressure of business, and subsequently in the House 
of Lords, under the auspices of the Lord Chancellor. 
The chief clause in “the Conjugal Rights (Scotland) Bill,” 
as it was entitled, proposed to enact that a decree of divorce 
pronounced by the Court of Session should dissolve the 
marriage throughout all her Majesty’s dominions. A sub- 
sidiary clause was framed on the principle of establishing the 
general jarisdiction of the Scotch Court to divorce on the domi- 
cile of the parties, as regulated by the law of succession. 
Hitherto the Scotch Courts had exercised a far wider jurisdic- 
tion, the mere presence of the defender in the territory, amongst 
other grounds, being sufficient to render his married status 
amenable to the Scotch law. The Faculty of Advocates re- 
monstrated against this sweeping inroad made upon the ancient 
law by the proposed Bill; and upon the motion of the Lord 
Advocate in the House of Commons, the above clauses were 
rejected, an amendment to which the House of Lords declined 
to accede. 


The principle is universally admitted that the English law 
should henceforth recognize the validity of Scotch divorce; the 
inconvenience and anomaly of persons remaining husband 
and wife upon one side of the ‘Tweed while they are separated 
on the other, being manifest to everybody. The controversy 


turns upon settling the limits of the jurisdiction of the Scotch 
Court, with a view to its decrees being effective throughout all 


British dominions. If the laws of the two countries are to be 
thoroughly amalgamated, which every well wisher of both 
countries would desire, the jurisdiction and causes of divorce 
should be made identical in both countries. If they are to be 
treated as the laws of independent States, whose decrees are 
to be interchangeably received on the usual terms of inter- 
national comity, the jurisdiction in each must be founded on 
principles which can be accepted by both, in order to give their 

rees a common validity in bothcountries. On this point of 
the jurisdiction there is at present an essential incompatibility 
between the national tribunals. The English law repudiates 
any foreign interference with a marriage celebrated in England, 
though it must be confessed that the new Divorce Court has 
commenced by asserting avery extensive authority over foreign 
marriages, and over persons domiciled abroad (see the cases of. 
Simorim v. Mallac, 29 L. J. P.& M. 97, and Deck v. Deck, 29 
L. J. P. & M.129). The extreme limits of the English jurisdiction 
has on most points still to be settled. The Scotch Court is 
elder sistér to the English, and has long ago come into full ex- 
ercise of her powers, which are of the amplest possible extent. 
A stranger who sets foot over the border may be at once cited 
to defend a divorce suit. Forty days’ residence justifies a cita- 
tion left at his dwelling-house. A native born Scotchman can 
never exempt himself from the jurisdiction of the courts over 
his marriage statue, however far or fixedly he may have trans- 
ferred his domicile and allegiance to another State; and he fact 
of adultery committed within the country alone gives jurisdic- 
tion to the courts to adjudicate upon the married status. Such 
claims are quite inadmissible by the traditional jealousy with 
which England watches over the marriages celebrated by her 
own law and between her own children. The science of 
private international law, as at present understood, is in- 
sufficient to reconcile the conflict, and, therefore, a legislative 
compromise seemed the last resource. The proposed Bill of 
last session wasan attempt of this kind, and sought to establish 
definite domicile 2s the ground of jurisdiction over status. It 
seems certainly somewhat premature, with our present im- 
perfect lights, to fix this principle with the stamp of legislative 
authority. It cannot as yet be said to be proved demonstra- 
tively as the scientific rule, though we may establish some 
plausible ‘probabilities of being so. At any rate, English 
jurists can hardly expect their learned brethren in Scotland to 





receive it, if the former are not willing to accept a similary. 
striction upon the jurisdiction of the English Court. 

Mr. Fraser enters into this controversy between the Engl 
and Scotch laws, and the proposed legislative reconciliatig 
with much learning and with great ability. It would be we 
indeed if every important question of jurisprudence were di. 
cussed with the same accurate statement, profound knowl 
and clearness of argument. His work supplies comparatiyg 
accounts of the English and Scottish laws of divorce, with e. 
tensive illustrations drawn from foreign sources, and a fundo 
varied and important information on the subject, which canng 
fail to be highly serviceable when the matter is again b 
forward, and should be read and studied by all who are de 
sirous to form a judgment upon it. ‘The style is forcible and 
pleasant, and the arguments used possess the great recommen. 
dation of being unmistakeably clear. This quality has 
perhaps, enabled us to see our way more readily to one or tio 
points in which we differ from him. 

We dispute altogether the analogy drawn by him, in common 
with others, between civil contracts and marriage. The latter, 
according to Mr. Fraser, may be appropriately included unde 
the category of the Roman obligations quasi ex contractu, which 
we believe. pointed to well known transactions of a i 
different kind. Marriage. is a status, and not a contract; 
and the jurisdiction of every State to determine the status 
of its own subjects is a matter of public law, and 
quite different in kind from the jurisdiction over civil 
rights, or the mere civil administration of justice. Again, 
we are not convinced of the soundness of the principle 
of Scottish jurisprudence, according to Mr. Fraser, of assimi- 
lating divorce to a punishment imposed by the criminal lay, 
Scotland, it appears, cannot tolerate the scandal of the im. 
morality of the sojourners within her borders, and, therefore, 
vindicates public decency by visiting them with divorce. The 
penalty for adultery in Scotland by the criminal law, is death, 
It is found either unnecessary or inexpedient to put the lay 
in force against natives; but Mr. Fraser threatens that it will 
become necessary to do so against foreigners, English tourists 
included, if the present mode of punishment by way of divorce 
is taken away. He says:—‘It ig no doubt true that, in 
modern times, public opinion has not required the Lord Adyo- 
cate to prosecute criminally the committers of adultery. But 
let a law be passed which shall render it impracticable or im- 
possible to obtain relief by divorce, and then inevitably the 
reaction will come, and the Lord Advocate will be called upon 
to put in motion a machinery that will obtain divorce ins 
more unpleasant form. Our present system, which dissolves 
the marriage of an Englishman for his adultery in Scotland, 
may not be agreeable south of the Tweed; but the han 
expressions which are used towards our law in this matter, 
would receive no small modification if, instead of being 
divorced, the adulterous Englishman were hanged. Suppose 
the Lord Chancellor carried his clause to-morrow, can there 
be the least doubt that this loophole of relief being stopped 
up, a new one would be found, under the existing law, the 
propriety of enforcing which, in such cireumstances, would 
be less open to question than if it were tried at present?” 

Mr. Fraser is a zealous advocate for Scotch law, and is 
not willing to abate one jot of its pretensions. He claims 
that a Scotch decree of divorce, pronounced according to 
the law at present in force, shall be universally respected. 
He deals hardly with English judges and lawyers for their 
non-compliance hitherto, and lectures them upon their better 
behaviour for the future. ‘The time has come for the Eng- 
lish courts to robe themselves in the dignity of a graceful re- 
pentance, and in the presence of the profession in Europe and 
America to admit their error.” We are inclined to honour the 
zeal of a Scotch advocate in favour of the venerable jurispru- 
dence of his country, and to regard it with indulgence even 
where it verges beyond the limits of moderation. In the 
lowing passage, Mr. Fraser surely overrates the feelings enter 
tained towards his country in this friendly kingdom:— 

“Will English people never forgive Bannockburn? On the 
north ‘side of the Tweed, their old enemies have long forgiven, 
though not forgotten, Flodden! No Scotchman, indeed, ever 
thinks of the one without elation, or of the other without 
tears. But there is in this sensibility none of the insolence 
of triumph, nor the rancour of undying revenge! ‘The case 
appears to be otherwise in England. , The judgments of the 
Supreme Courts of a friendly kingdom are treated with 4 
discourtesy that would be inexcusable in reference to the de- 
cisions of a ‘Turkish cadi or a Texan slave court.” 


We cordially subscribe to Mr. Fraser’s practical conclusion 
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which cannot fail to recommend itself to all who are capable 
of appreciating the difference, upon such delicate ground as 

ivate international law, between the pure scientific fabric of 
jurisprudence, and the clumsy workmanship of parliamentary 
tinkering: —“ But even supposing that the judgments of the 
supreme courts of Scotland are in England held as of no 
more value than those of Turkey, must we immediately resort 
to legislation? Can it, with any sense of propriety be said, 
‘that the subject is ripe for codification when we find as many 
different expositions of it as there are states, and when the 
examples of codification are the great beacons of error? The 
matter must be first reasoned out in the courts, and the deci- 
sions must be tested by experience. Modifications, too, of old 
doctrines will result from the increased intercourse of these 
days; and much may be done when the narrow spirit of na- 
tional rivalry and jealous antipathies shall still more recede 
before advancing civilisation. The time is not far distant, 
when the Christian precept of doing to others as we would that 
others should do to us, shall be held applicable to nations as 
to individuals, and that it is both a judicial error and a national 
misfortune to annul foreign judgments (untainted by immoral 
or irreligious elements), merely because they happen not to be 
in unison with local opinion.” 


~--- =< —_——— 
ON THE BANKRUPTCY LAW OF ENGLAND AND 
SCOTLAND. 


At the meeting of the Social Science Congress held at Glas 
gow, last Autumn, Mr. Sheriff Bell read the following 
paper :— 

My object in this paper is to, point out the leading differ- 
ences between the bankruptcy law of England and Scotland, 
as regulated by statute, and to consider, as briefly as possible, 
in what particulars the one system is superior or inferior to the 
other. 

A striking dissimilarity as regards the judicial machinery 
employed in the administration of bankruptcy meets us at 
the threshold. In Scotland, bankruptcy is administered in the 
ordinary courts as a portion of their ordinary jurisdiction; in 
England, separate courts with a separate and numerous staff, 
are appropriated to this particular jurisdietion. In Scotland, 
what is there termed sequestration, and in KLagland, “ adjudica- 
ion of bankruptcy,” may be awarded, since 1856, not only by the 
Court of Session, but by all the Sheriff Courts, which are 
empowered to exercise the same judicial functions in bank- 
tuptey within their own jurisdictions as the Court of Session 
may do throughout all Scotland—under this safeguard, that 
the Sherifi’s deliverances and judgments are, with certain 
statutory exceptions, subject to the review of the Supreme 
Court. Since 1856 not more than twenty per cent. of the 
Scotch sequestrations have been awarded in the Court of 
Session, and at least eighty per cent. have originated in the 
local courts, which are situated in the immediate localities 
where the bankrupt and the bulk of his creditors reside. 
Even the twenty per cent., though awarded, are not subse- 
quently conducted in the Court of Session, but are, on the 
contrary, immediately remitted to the particular Sheriff 
Court considered most convenient for the creditors, and it is 
in that Court exclusively that the trustee is confirmed, and 
the bankrupt examined, and in general discharged. By these 
arrangements bankruptcy is included in the jurisdiction of 
the Courts without making any appreciable demands upon the 
public revenue, and without carrying off, for the support of a 
Judicial establishment, any of the assets of bankrupt estates. 
Neither has it been found that this system has given rise to 
any delay or confusion in the despatch of judicial business. 

Glasgow, for example, there are, upon an average, not fewer 
than one hundred and sixty sequestrations awarded in the 
course of a year; and these, with all the judicial procedure 
arising out of them, are disposed of in the Court of the 
resident Sheriffs, equally with all the extensive mass of busi- 
ness included in their ordinary civil, criminal, and miscel- 

us jurisdiction. 

After referring to the inconvenience and expense of English 
courts of bankruptcy, and the mode in which those expenses 
are provided, Mr. Bell proceeded as follows :-— 

Whatever settlement of these matters may be ultimately 
come to, one thing is evident, that a chief difliculty in the way 

improvements in the law of bankruptcy in England is a 
financial difficulty, and that this has arisen from the law being 
nistered by a too complicated and expensive machinery, 
involving the maintenance of a separate judicial establishment. 





No such difficulty has ever existed in Scotland. As already 
stated, little or no demand is here made on the general 
expenditure of the country, and only an extremely moderate 
one on the estates of debtors, to secure for them the benefit of 
judicial custody and supervision. The Attorney-General paid 
a just compliment to the Scotch system. He said:—‘I pain- 
fully contrast, as far as our administration is concerned, our 
system of bankruptcy with the County Court system in Scot- 
land. The Scotch have adhered to the old original Saxon 
institution of Sheriff Courts, and they have a system of 
administration in bankruptcy which works extremely well, the 
expense of which is represented as not exceeding 12 or 13 per 
cent., and which is carried out in the counties, chiefly by the 
Sheriff Courts, that answer every purpose. I should be glad if 
I had it in my power to devise a plan for removing the whole 
of the District Courts of Bankruptcy, and vesting the adminis- 
tration entirely in the County Courts.’ The Attorney-General 
confessed that the main reason for his not proposing this change 
was, that he would need to give the Commissioners and other 
officials full retiring allowances, and that he had no available 
means for doing so. ‘This seems something tantamount to say- 
ing that the very magnitude of the evil is the reason that makes 
its continuance imperative. 

England not only labours under the burden of this compli- 
cated machinery for the administration of bankruptcy, but 
possesses what to us in Scotland seems, perhaps, still more 
anomalous—another and separate court and system for the 
administration of insolvency, Insolvent debtors, who are not 
traders, have no remedy but the Insolvent Court, and the 
remedy there provided for them is only attained through the 
medium of imprisonment, and is, after all, a partial one. The 
future property of the insolvent discharged by the Insoivent 
Debtors’ Court, still remains liable to his creditors; and in this 
respect the process resembles that which in Scotland is called 
cessio bonorum. It is difficult, however, to see, as was well 
pointed out by the Attorney-General, why, if the debtor be 
honest, he should not in all cases be entitled to an absolute 
discharge, or why, under the one system, he should be entirely 
emancipated, and sent out to begin the world again, and to have 
the full benefit of his future industry; and under the other, to 
have his subsequent earnings and acquisitions loaded with 
the burden of his past liabilities. It was accordingly proposed 
by the Attorney-General—lst, To amalgamate the Insolvent 
Debtors’ Court with the Court of Bankruptcy; and, 2nd, 
That in future no discharged or certificated bankrupt should 
hold his subsequently-acquired property liable for debts con- 
tracted before his bankruptcy. In Scotland, as actions of 
cessio are conducted before precisely the same tribunals as 
bankruptcies, and occasion no additional expense, no harm is 
done in continuing them as competent forms of procedure, it 
being generally in the option of the debtor to have his affairs 
wound up under the law of bankruptcy, if he prefers it. In 
point of fact, the facilities under the Scotch Bankrupt Act are 
now so great, that the number of cessios is much diminished ; 
and, indeed, the more limited benefit of cessio is rarely now 
sought for except by very small dealers, whose principal object 
is to protect their persons against the diligence ot incarceration, 
and who do not expect their future means will ever be such as 
to attract the attention of old creditors. 

The Insolvent Debtors’ Court no doubt owes its origin to 
the fact that in England the Court of Bankruptcy has never 
been open to any but traders. No such restriction now exists 
in Scotiand. Under the Bankruptcy (Scotland) Act of 1856 
(19th & 20th Vict., cap. 79), the privilege of sequestration is 
limited to no class, but is extended to all who can incur debt; 
whereas, in England it is only persons deemed to be traders, 
according to an enumeration of traders given in the Bankrupt 
Law Consolidation Act of 1849 (12th & 13th Vict., cap. 
106), who are liable to be made bankrupts and to obtain an 
adjudication, Not only are all professional men, all landed 
proprietors, and all persons living on their own means, excluded 
from the operations of the Act, but such persons as farmers, 
graziers, labourers, or workmen for hire, and all members ot, 
or subscribers to, any incorporated, commercial, or trading 
company established by Charter or Act of Parliament. It has 
been generally felt in Scotland that there is no sufficient reason 
why judicial facilities for winding up a bankrupt’s estate should 
be confined to the class called traders, and the extension of the 
right to all debtors has been considered a wise measure, of 
which use has been Jargely made since 1856. In the Attorney- 
General’s Bill the distinction was likewise abolished in England. 
The 152nd section provided that “ all debtors, whether traders 
or not, shall be liable to be declared and adjudged bankrupt, 
and be subject to the provisions of this Act, and in the proce- 








208 


THE SOLICITORS’ JOURNAL & REPORTER. Jan. 19, 186], 








dure to obtain adjudication, it shall no longer be necessary to 
show any trading on the part of the debtor.” In the House of 
Commons this proposed enactment was strongly objected to; 
but the opposition arose not so much from a dislike to the 


principle on which it went as from its being thought that the | 
Bill failed to make a sufficient distinction between acts of | 


bankruptcy which might be committed by traders and non- 
traders. 

Both in England and Scotland there are certain acts and 
circumstances, the doing or concurring of which make a man 
a bankrupt, or, in Scotch phrase, a notour bankrupt, and 
warrant a petition for sequestration at the instance of a 
creditor or creditors. In Scotland these acts and circumstances 
are strictly limited to such conduct on the part of the debtor 
as affords the strongest presumption of his being unable to ex- 
tricate himself from legal diligence by payment of his debt. 
He must, for example, be shown to be insolvent, and to have 
been charged for payment, and to have been imprisoned or 
apprehended, or to have absconded, or taken refuge in the sanc- 
tuary, or to have had his moveable effects poinded, or heritable 
estates adjudged, or to have failed to loose or discharge an arrest- 
ment used against his goods. But in England various acts, which 
are in themselves harmless or indifferent, are held to be acts of 
bankruptcy, if done “‘ with intent to defeat or delay creditors.” 
It is often, however, difficult to ascertain with what intent an 
otherwise indifferent act has been done, and the same presumption 
will not always arise in the case of a trader and non-trader. 
Thus, departing the realm, or remaining abroad, departing 
from one’s dwelling house, or absenting one’s self from it, be- 
ginning to keep within house, conveying property, &c., are in 
England acts of bankruptey, if done “ with intent;” and, in as 
far as traders are concerned, this test is perhaps fair enough, 
for a trader cannot, in ordinary circumstances, remain furth of 
the realm for any long period, or absent himself from his ordi- 
nary dwelling-place, or keep exclusively within it, or gra- 
tuitously convey away property, without giving rise to the 
presumption that he is about cedere foro. But the same 
observatien does not apply to many classes of non-traders, 
so that when the Attorney-General proposed simply to 
alter the word “trader” as contained in the Consolidation 
Act of 1849, into “any debtor,” it became evidently 
necessary either to make a distinction in what were 
to be considered acts of bankruptcy, or to modify 
materially the existing Acts. This last course was adopted 
but, in the opinion of some, not to a sufficient extent. 
Country gentlemen and others took alarm, and maintained 
that some of the Acts still retained as tests of bankruptcy 
might be so in a trader, but did not admit of the same con- 
struction in the case of a non-trader. It will not be difficult, 
it is conceived, to obviate this objection; and, as the obtaining 
an adjudication of bankruptcy is really a privilege to an 
honest insolvent, it is to be -hoped that the law of England 
will be assimilated in this respect to that of Scotland, by 
extending the provisions of a Consolidation Act to all and 
sundry, 

(To be continued.) 
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CANADA EXTRADITION CASE. 

We extract the following from a recent communication 
addressed to the Times :— 

“The Canadian statute of extradition is awkwardly expressed. 
It speaks of ‘‘ evidence sufficient to justify an apprenhension,” 
&c., and of “ evidence sufficient to sustain a charge,” &c., while 
the present case, though arising on that statute, has in truth 
nothing to do with the law of evidence, all the facts having 
been admitted, and no question having arisen as to the manner 
of proving them. If cleared from these expressions, so calcu- 
lated to mislead, the statute in substance provides that a person 
charged in Canada with committing in the United States, or 
any of them, any of the offences mentioned in the treaty of 
extradition (and among others murder), is to be brought before 
a judge or justice of the peace in Canada, to the end that the 
evidence of his criminality be heard and considered, and that 
if on such hearing the case proved (not the evidence, as the 
statute has it) be deemed sufficient by law to sustain the 
charge, according to the laws of Canada, the judge or justice 
shall certify the same to the Governor, in order that a warrant 
inay issue upon the requisition of the proper authorities in the 
United States, or any of them, for the surrender of the person 
charged. The question, therefore, now is, whether the case 
proved ought to have been deemed by the judges in Canada 
sufficient by law to sustain the charge according to the laws of 








’ Canada; for if it ought not, then their judgment should be on 


aside, and no warrant upon it should issue. But it seems difficult 


| to resist the argument that their opinion upon this point was 


erroneous; for, according to the laws of Canada (which are 
for this purpose the same as the laws of England), the person 
charged was no slave, but a freeman, and therefore could not 
be lawfully seized and detained; and any person attempting 
to do so, on the ground that he was a fugitive shave, might be 
lawfully resisted, even unto death. The adverse view seems 
to proceed upon the ground that it is impossible to distinguish 
this case from one in which a person in the legal custody of g 
gaoler escapes by inflicting upon him a mortal wound; but 
there is surely the distinction that in the present case the party 
charged was not (according to the laws of Canada) escaping 
from a person having the right to detain him, but a person 
vindicating his right of freedom against one by whom it was 
illegally obstructed.” 

Another correspondent, writing on the same subject says;— 

“ The treaty binds us to deliver up a man who, as shown by 
prima facie evidence, has committed murder. Butthe 
does not define “‘ murder,” and does not say whether the wal 
as used in the treaty, is in any given case to mean “ murder” 
as defined by American law, or ‘‘murder” as defined by 
British law. It seems to have been assumed by the Canadian 


- Courts that it must mean “ murder ” according tothe municipal 


law of the place where the act was committed. But has né& 
this assumption been too hastily made? Consider to what it 
would lead. It would make the international law of the two 
countries dependent on the specialities of local institutions 
and of municipal legislation, and even on the freaks of muni- 
cipal draughtsinanship. If an American Legislature chose, 
for purposes of municipal legislation, to give to the crimes 
mentioned in the treaty a non-natural sense, it would bind us, 
whatever may have been our intention in the treaty, to give to 
the words in the treaty that absurd sense, and to deliver up 
prisoners accordingly.” 

Another correspondent of the same journal writes to the 
following effect :-— 

“ Any contract between two individuals which could be 
strained to compel one of them to perform an act of injustice 
to a third party, would be declared by any court of law null 
and void. If, therefore, the treaty with the United States 
is so framed as to bind our Government to do an act of 
injustice to Anderson, such treaty is, pro hdc vice, null and 
void. 

“ By all means let the case be decided by law; but if the 
decision is adverse to Anderson, I hope our Government will 
have sufficient moral rectitude to say to that of the United 
States: —‘ Our treaty with you has been so erroneously drawn 
up, that it enforces upon us an act of injustice. Any penalty 
for such an error must fall upon us, and not upon Anderson. 
We will never extricate ourselves from a political delemma by 
sacrificing an innocent man.’” 

We have received the following from correspondents of our 
own on the same subject :— 

“It is to be hoped that the important question of a revision of 
our colonial laws and practice, as well as the prerogative juris- 
diction to send a habeas from England to a colony to be there 
executed, will now receive discussion and decision. We speak 
from experience of the necessity for an entire revision of our 
colonial machinery as well as law. 

“ Having been engaged in the St. Helena case we may state 
that the habeas was originally granted to us at chambers by 
Mr. Baron Watson. ‘The officials of the “crown office,” who 
“rule the judges,” refused to issue the writ on that fiat. The 
Court of Queen's Bench was moved by Mr. Solly Flood to 
direct them, and then suggested a substantive motion for the 
habeas. Lord Campbell was the first to countenance a writ 
of error, as well as the habeas, in that case after an interregnum 
of four centuries; and the great research of Mr. Flood was 
crowned with success in rescuing an innocent captain from 4 
conviction, as unjust as it was illegal, and which his perse- 
verance alone, without fee or reward, accomplished, 

“ There is this striking difference between that case and the 
slave case ;—that was a conviction and a writ of error; this is not 
merely a fugitive slave case but a charge of murder, with an 
extradition treaty. Mr. Flood’s researches are now available 
for the important discussion of the question, which was avoided 
in the St, Helena case by a pardon. 

‘Perhaps these remarks may be worth insertion. 

“Nasu & Nasu. 

“ Adelphi-chambers.” 
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Admission of Attorneys. 


NOTICES OF ADMISSION. 
Hizary TERM, 186]. 


(Candidates? names appear in Small Capitals, and Solicitors’ to whom 
articled or assigned in Roman type.] 


QUEEN’s BENCH. 


BaRNARD, JOSEPH GEorGE.—G. E. Williams, Cheltenham. 

Green, OLIVeR.—W. R. Maynard, 57, Coleman-street, City. 

Linvo, GaBrieL.—W. B. Cooper, Gray’s-inn; N. Lindo, King’s 
Arms Yard. 

Metron, Witt1AM CHANDLEY Joun.—W. J. Mellor, Hunt- 
ingdon; J. S. Torr, 38, Bedford-row. 

Prmrose, JAMES.—W. H. Rees, 8, Copthall-court. 

Wexsser, Epwin Huisu.— John Huish Webber, Caroline- 
street, Bedford-square. : 

Arxnson, Joun.—E. B. Steel, Cockermouth. 

Beswick, GEorcrE.—J. W. Blakeley, 26, Nicholas-lane. 

Bonn, Jonn.—M. Myres, Preston. 

Brown, CHARLES ABRAHAM.—J. H. Todd, Winchester. 

Brown, GEoRGE.—W. H. Brown, Chester. 

Burnanp, JoHN Tuomas Newman. —E. Elias D. Grove, 
8, Angel-terrace, Islington; J. G. Hick, 13, Copthall-court. 

Cottins, Henry.—P. Smith Coxe, 19, Coleman-street. 

Couzins, Jonn.—John Atkinson, Whitehaven. 

Cooxg, Witt1am.— M. R. Leverson, 12, St. Helen’s-place, 
Bishopsgate; W. W. King, 35, King-street, Cheapside; G. 
Holmer, jun., 24, Bucklersbury. 

Davies, THomas.—T. J. Nelson, 2, Hatton-court, Thread- 
needle-street. 

Domp.eton, Horatio B, A.—J. T. Bolton, Solihull, Warwick. 

Fox, ALFRED.—J. E. Fox, 40, Finsbury-circus; J. E. Fox, 
jun., 40, Finsbury-circus. 

Gotp, CoarLEs Epmunp.—N. C. Gold, 2, Whitefriars-street. 

GrezTHaM, THomas.—F. J. Jessopp, Derby. 

Harman, Jonn.—C. Harman, High Wycombe; W. Pulley, 
Edmonton. 

Hewitt, Jonn Fisuer.—G. Armstrong, Workington; W. 
Bell, Bow-church-yard. 

Hort, Taomas.—J. Rowe, Liverpool. 

Jonzs, Geo. AP Eyton Parry.—F. Potts, Chester. 

Litre, Davip.—J. Taylor, Bradford. 

Maynarp, Crorron.—T. C. Maynard, Holywell-hall. 

Minster, AnTHUR.—R. H. Minster, Coventry. 

Patror, Henry.—Sharpe, Jackson, and Palmer, 41, Bedford- 
row. 

Pickrrinc, GrorcE Epwarp.—G. Spink, Howden, York; 
J. Woods, Howden, York; R. M. Benson, Aylesbury. 

Rem, Avec. Henry.—H. Lloyd, 26, Milk-street, Cheapside. 

Smira, Cu. Aucustin Worstin.—C. A. Smith, Greenwich. 

Smita, Leon Detves Broucuton.—H. Smith, Richmond, 
Surrey; C. J. H. Fletcher, 31, Abingdon-street. 

StaNILAND, CHARLES HeNnson.—E, Atkinson, 22, Bouverie- 
street. 

Storer, Epwin.—W. K. Taylor, Manchester. 

Tompson, Joun.—W. Hutchinson, Stanhope. 

Vincent, Jacos, jun.—J. Layton, 8, Ely-place, Holborn. 

Wyatt, Georce Harvey.—J. H. Hearn, Newport; J..A. Mew, 
Newport. 


APPLICATIONS FOR RE-ADMISSION. 
Last Day of Hilary Term, 1861. 


Heron, Joseph, Manchester. 
a William Ghrimes, 112, Westbourne - terraee, Hyde- 
ark, 


APPLICATIONS TO TAKE OUT OR RENEW CERTI- 
FICATES, 


Cross, William Henry Wright (on the 2lst January 44 
St. John-street road. i ght ( ‘nuary), 44, 


Lueas, Arthur (on the 18th January), Darlington. 
Last Day of Hilary Term, 1861. 
a John Edward, 5, Queen's-place, Southsea; and Ports- 


Crosse, Robert Frederick, Kensall-green ; Otago; Melbourne; 
le square; and Bayswater. 
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February 1, 1861. 
Bray, Philip, Bromyard, Hereford. 
Budd, Thomas Hayward, 33, Bedford-row; and 13, Norfolk- 


; crescent, Paddington, 


Bullivant, George Haslehurst, Lewisham; and Greenwich. 

Church, Francis, Hungerford, Berks. 

Cocks, Richard, 5, Bickerton - terrace, Hampstead; Mel- 
bourne: Belle Vue-terrace, Hampstead-road; and Bellsize-lane, 
Hampstead. 

Derry, William Smith (Judge’s Order), Launceston. 

Espinasse, Isaac, 11 and 23, Calthorpe-street, Gray’s-inn- 
road; and Rugeley. 

Fogg, William, 73, Hall-street, Greenheys, Lancaster. 

Fortescue, William Crawford, Plymouth; and 17, Great 
Coram-street. 

Fowler, William, Devonshire-place, Northfield, Worcester. 

Gregg, Edwin, Ledbury, Hereford. 

Hawkins, Robert Samuel, Oxford. 

Jenkins, Rees Newton, Newton Nottage, Glamorgan. 

Lanwarne, Thomas, Hereford 

Littlewood, John William, 132, York-read, Lambeth. 

Lobb, Joseph Stratton, Southampton; and 58, Brompton- 
crescent, Brompton. 

Mares, Charles, 5, Biliter-street, London. 

Phillips, Henry, Crowle, Lincolnshire 

Read, David, 82, John-street, Tottenham-court-road; and 
2, Bury-place, Bloomsbury. 

Scott, George William, 64, Blackman- street, Borough; 
Great Dean’s Yard, Westminster; and Tufton-street, West- 
minster. 

Simmons, George Francis, 18, Dorset-place, Middlesex; and 
Portsmouth. 

Warrall, Frank, 1, Clarendon-villas, Clarendon-road; and 
28, George-street, Portman-square. 

Webb, Doran, Langley, near Slough, Bucks; 2, Norland- 
square, Notting-hill; and 7, Maida Hill East. — 

Williams, Hugh, Ferry-side, Kidwelly; and St. Clears. 
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Law Students’ PJournal. 
LAW LECTURES AT THE INCORPORATED LAW 
SOCIETY. 
Mr. Georcs Wireman Hemaine, on Equity, Monday, 
January 21. 


Mr. FREDERICK Meapows Waits, on Common Law and 
Mercantile Law, Friday, January 25. 








At an examination of the students of the inns of court, re- 
cently held at Lincoln’s-inn Hall, the Council of Legal Edu- 
cation awarded to Mr. Henry Ludlow a studentship of fifty 
guineas per annum, to continue for a period of three years; to 
Messrs. Deane Parker Pennethorne, Joseph Greene, and Lewis 
Morris, certificates of honour of the first class; and to Messrs. 
Charles Henry Blake, Frederick Tomkins, James Henry 
Ramsay, Bernard Cracroft, James Neilson Underwood, and 
Frederick James Quick, certificates that they have satisfactorily 
passed a public examination. 
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Court Papers. 
Queen’s Bench. 
NEW CASES,—Hirary Term, 1861. 
SPECIAL PAPER. 





Demurrer. Shadforth v. Cory and Others, 
Special case, Prior and Another v, Laming. 
Demurrer. Gorton v. Hall. 


County Court App. Smith and Another, Executors, v. Bad, 





Demurrer. Langdon v. Heath. 
Award. Garton and Another v. The Biistol and 
Exeter Railway Co. 
Demurrer. Seaward and Others v. Rolt. 
a Harris and Wife v. Conner and Wifes 
* Lee and Another v. The Anglo-French 
Steam Ship Co. (Limited) 
* Wood and Another v. White. 
oo Smeed v, Bunn. 
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Spring Circuits of the Judges, 1861. 
Bramwe tt, B., will remain in town. 
Midland. 

Sir A. E. Cocxnurn, Bart., and Crompton, J. 
Home. 

Sir W. Erte and WientmMay, J. 


Norfolk. 
Sir F. Pottock and Wri.1aMs, J. 


Western. 
Martin, B., and W1LxEs, J. 


Northern. 
Hitt, J., and Keatine, J. 


Oxford. 
BLACKBURN, J., and WILDE, B. 


North Wales. South Wales. 
CHANNELL, B. By1ss, J. 


<> - 


Yesterday afternoon a fire occurred at No. 13, King’s Bench 
Walk, Inner Temple, which occasioned very serious. damage 
to'the chambers in the occupation of Sir David Dundas, 
Mr. T. H. Patteson, and Mr. R. Ingham. Sir David 
Dundas, wé are informed, is a very severe sufferer by the event. 
The whole of the fourth floor and the roof of the building are 
entirely destroyed, and the lower part much damaged by 
water. Considerable injury was also done to No. I2, King’s 
Bench Walk; two rooms being greatly damaged by the fire, 
and other parts of the premises by water. The exertions of 
the fire brigade happily prevented any further extension of the 
flames. 


Rattway Derosits.—The deposit of 8 per cent. on the 
estimates of all the new railway Bills about to.be brought 
before Parliament was lodged on the 14th inst. to the credit of 
the Accountant-General of the Court of Chancery with the 
Bank of England. The total amount is supposed to be be- 
tween £1,000,000, and £1,400,000; of which about half was 
supplied in cash and the remainder in Stock and Exchequer- 
bills: 


From a number of statistics relative to Assurance Com- 
panies published inthe Assurance News, it appears that since 
the year 1844, no fewer than 580 companies have been 
projected, of which 262 have been formed—that during the 
same périod 233 companies have ceased to exist, and that 
during the year just ended six companies were formed; while 
eight were merged in other companigs, one got into the Bank- 
ruptey Court, and two went into Chancery to he wound up. 


“ The great task of editing and printing the materials of 
English History —und2rfaken by Sir John Romilly ’’ says the 
Atheneaum, “ goes on famously. At the end of the year we 
count no less than twenty separate works, twenty-five volumes, 
of more or less value, and all. original—adding thousands of 
new details to our knowledge of the historical life of our an- 
cestors. The new year promises to be not Jess rich than the 
past.” 


Lord Brougham has passed through Pais, en route for his 
seat at Cannes, where his lordship intends remaining until just 
before the meeting of Parliament: i 


os 


Births, (Marriages, and Deaths. 
BIRTHS. 2 
DENMAN—On Jan. 15, the Hon. Mrs, George Denman, of a son. 
DICK—On Jan. 15, at Edinbargh, the wife of Abereromby R. Dick, Esq., 
Advocate, of a daughter. 


DUFFIELD—On Jan. 9, at Chelmsford, the wife of William Ward 
Duffield, Esq. , Solicitor, of a son. 


MARRIAGES, 


EIRON—INDERWICK—On Jan. 10, Robert Biron, Esq., of Lincoln’s- 
ion, Barrister-at-Law, to Jane Eleanor, danghter of the late Andrew 
inderwick, Esq., BN. 

HILL—CLARK—On Jan. 10, Albert Hill, Esq., son of Edward Hill, Esq., 
of brace Castile, Tottenham, and nephew of M. D. Hill, Esq., Recorder 
of Birmiygham,| to Yenrietta, davghter of Thomas Clark, Esq., of 
Netherwood, near Farncombe, Surrey. 

JONES—MYERS—On Oct. 24 last, at Halifax, Nova Scotia, John Matthew 
Jones, Eaq., of the Middle Temple, Barrister-at-Law, son of the lute 
Rear-Admiral Sir Charles T. Jones, of Fronfraith, in the county of 





—— 
Montgomery, to Mary, daughter of Colonel W. J. Myers, late 71st Regi. 
ment, Highland Light Infantry. 

SCOTT—HOWARD—On Jan. 7, James R. Hope Scott, Esq., Q.C., to Lady 
Victoria Fitzalan Howard. 

WOOLSEY—BERTON—On Jan. 8, in Cork, the Rev. William M. W 
to Fanny Somerville, daughter of the late George F. 8, Berton, Esq., of 
Frederickton, New Brunswick, Barrister-at-Law. 


DEATHS. 

AINGER - On Jan. 5, Newivn, near Penzance, Arthur Robert Ainger, Bag, 
Solicitor, of Congletou, Cheshire, aged 32. 

BOYS—On Jan. 13, John Boys, Esq., aged 79, formerly a Solicitor, ang 
for many years a Justice of the Peace for the county of Kent, and the 
liberties of the Cinque Ports. 

CAMPBELL—On Jan, 15, at Edinburgh, Jane, wife of Arthur Campbell, 
Esq., writer to the Signet. 

CHUBB—On Jan. 9, at Malmesbury, Wilts, Emily, the youngest child of 
T. H. Chubb, Esq., Solicitor, aged 11 months. 

COLLIER—On Jan. 10, in the 77th year of her age, Elizabeth, widow of 
the late George Collier, Esq., Solicitor, Calcutta. 

HANSE—On Jan. 13, Mr. William Hanse, tor upwards of 27 years the 
faithful clerk of Messrs. Heales, Solicitors, Doctors’-commons. 

KEIGHLEY—On Jan. 4, Susannah Sapphira, wife of J. N. Keighley, Esq,, 
Solicitor, Ironmonger-lane, City. 

LOWE--On Jan. 9, aged 49, at Kincora, Killaloe, Ireland, Commander 
Frederick Lowe, R.N., son of the late William Lowe, Esq., of Tanfield. 
court, Temple. 

ROBERTSON—On Jan. 13, Alexander Robertson, Esq., of the firm of 
Robertson and Simson, Solicitors, Great College-street,- Westminster, 
WINSTANLEY—On Jan. 12, Henry Winstanley, Esq., of 10, Paternoster. 

row, Solicitor, aged 49, 


—_—~>—-- 
Engltsh Munds and Matlway Stork 
(Last Official Quotation during the week ending Friday evening.) 





) 


| | 
Enciisn Funps. | | |Ratzways — Continued 
] iShrs. | 
| Bank Stock ........| +» |Stock} Ditto A. Stock.... 
|3 per Cent. Red. Ann..; a Stock} Ditto B. Stock.... 
|3 per Cent.Cons.Ann.| 914 |Stock|Great Western ...... 
|New 3 per Cent. Ann..' 914 ‘Stock! Lancash. & Yorkshire 
|New 24 per Cent. Ann. | ++ |Stock|London and Blackwall. 
'Consels foraccount ..| 914 (Stock! Lon.Brighton& S.Coast 
India Debentures, 1858.; .. | 25 |Lon. Chatham & Dover 
| Ditto 1859, | |Stock! London and N.-Wstrn.. 
India Stock | .. _istock|London & S.-Westrn. 
India 5 per Cent. 1859..| 100§ stock! Man. Sheff. & Lincoln.. 
India Bonds ( £1000) ..| 13dis./Stock| Midland ...ccscccees 
++ |Stock) Ditto Birm. & Derby 
4 [Stock| Norfolk. ne 
‘ Stock | North British ........ 
Stock | North-Eastn. (Brwck.) 
| | Stock! Ditto Leeds ...... 
| Stock! Ditto York ....4. 
| Rastway Stock. Stock North London........ 
Shrs. | Stock Oxford, Worcester, & 
Stock! Birk. Lan. & Ch. June. | Wolverhampton .. 
Steck Bristol and Exeter.... 'Stock Shropshire Union .... 
Stock Cornwall ......s+e0+ i4 |Stock|South Devon .. 
Stock’ East Anglian ........| |Stock South-Eastern 
Stock Eastern Counties ....| ! Stock South Wales 
Stock Eastern Union A. Stock 9 |Stock S. Yorkshire & R. Dun 
Stock 25 Stockton & Darlington 
| il Stock Vale of Neath ...... 


4 dis| 











London Gazettes. 


Professional Partnerships Drssolbed. 
Fripay, Jan. 18, 1861. 


Baytpon, Jonn, & JoserpH Bay~pon Rayner, Attornies and Solicitors, 
Horbury, Yorkshire, by mutual consent. Dee. 31. 

Waninc, Henry Franns, & Wittiam SiappeN, Attorneys, Solicitors, 
and Conveyancers, Lyme Regis, Dorset, and Colyton, Devonshire 
(Waring & Sladden) ; by mutual consent, Jan, 12. 


WAindings-up of Point Stock Compantes. 
UNLIMITED IN CHANCERY, 
Turspay, Jan, 15, 1861. 


DRiTISH Exchequer Lire Assunance Company, Reaisrerep.—A petition 
to wind up, presented on Jan. 14, will be heard before V. C, Wood, Ja. 
26. Dixon, Solicitor, 10, Bedford-row. 


Faiway, Jan, 8, 1861. 


Limtrep tn Banxnvrtey. 


Gevenat Steam Paintixo & Poustisnina Company (Limrrep).—Peti- 
tion to wind up, presented Jan, 12, will be/heard before Commissioner 
Holroyd, at Basinghall-street, on Feb. 16, at 11.30. 


Haprieip’s Patent Cask & Packace Company (Limirep).—Mr, Com, 
Perry has appointed Jan. 30, at 12, at the District Court of Bankruptey, 


Liverpool, to settle the list of contributories of the sald company. 
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Creditors under 22 & 23 Vict. cap. 35. 
Last Day of Claim. 
Torspay, Jan. 15, 1861. 


(aaniNGTON, FREDERICK Avsustvus, Esq., Barrister-at-law, Ogbourne-St.- 
Wilts, and 28, Lincoln’s-inn-fields, Middlesex. Vizard & Anstie, 
55, Lincoln’s-inn-fields, London. March 10. 
Rozert. Printer, Bookseller, & Stationer, Basingstoke, South- 
Lamb, Brooks, & Challis, Solicitors, Basingstoke. Feb. 20. 
Geonck Cary, Esq., formerly of Eaton-place, Belgrave-square, 
and late of 6, Cadogan-place, same county. Watkins, Hooper, 
& Baker, oo 1 S. a Ferrera se po March 12. 
Fiswd, Faepsaick, Toy or ‘onfectioner, pel-place, Tunbridge 
Wells, Kent. Sprott, Solicitor, Mayfield, Sussex. March 1. 
Foust, ELIZABETH, Widow & Farmer, Titteshall, Norfolk. Palmer, Soli- 
citor, Great Dunham. Feb. 14. 
Frasex, Hon. Mary Eveanor, Spinster, 20, Clifton-road, Brighton. Wat- 
kins, Hooper, Baylis, & Baker, Solicitors, 11, Sackville-street, Piccadilly. 
h 12. 
Prony Jonny, Farmer, Bidford, Warwickshire. Hobbes & Slatter, Solicitors, 
Stratford-upon-Avon. March 25. 
Nicuort, FeepeRricK Vincent, Gent., Adamsdown, Glamorganshire. Lle- 
wellin, Newport, Monmouthshire. March 1. 
Sms, WiLttaM, Farmer, Barton, Bidford, Warwickshire Hobbes & 
Slatter, Solicitors, Stratford-upon-Avon. March 25. : 
Tomas, Tuomas, Esq., Pencerrig, Radnorshire. Nelson, 4, Cloak-lane, 
Cannon-street West, London. March 11. 

Waxes, Tuomas, Saw Manufacturer, Darlaston, Staffordshire. Adams, 
Solicitor, Darlaston, near Wednesbury. March 18, 

Wine, Apnauam, Land Agent, Aylesbury. Hatten, Solicitor, Aylesbury. 
March 1. 


Farpay, Jan. 18, i861. 

Brees, Anw, Devizes, Wiltshire. Meek, Solicitor, Devizes. March 1. 

Bropuurst, JoHN Epwarp, Esq., Crowhill, Mansfield, Nottingham. 
Brodburst & Hodding, Solicitors, Worksop. Feb. 20. 

Cosrer, Frances Marta, Widow, The Allegria, Saint-Leonard’s-on-Sea, 
Sussex. Sole. Turner, & Turner, Solicitors, 63, Aldermanbury, Lon- 
don, April 1. 

Buus, Amon, Innkeeper, New Inn, Vicar-lane, Leeds. 
Emmett, Solicitors, 36, Bond-street, Leeds. Feb. 1. 

Lachey, James, Grove House, Greatham, Durham. W. W. & T. P. 
Brunton, Solicitors, West Hartlepool. Feb. 20. 

lewis,"Davip, Gent., Cardiff, Glamorganshire, 
tors, 31, Crockherbtown, Cardiff. April 1. 

lowe, Many, Widow, Howard-place, Bristol-road, Edgbaston, Warwick- 
shire. Danks, Solicitor, 3, Waterloo-street, Birmingham. April 1. 

Maron, Joan Samvet, Steward to the Earl of Carlisle, Grosvenor-plaee, 
Hyde-park, Middlesex. Duncombe, Solicitor, 6, Lyon’s-inn, Newcastle- 
street, Strand. April 15. 

Rwes, Josern, Gent., Sheffield. 
street, Sheffield. Feb. 14 

Susppand, Tuomas, jun., Esq., formerly of Folkington-place, Sussex, and 
of 58, Rune de la Ferme des Mathurins, Paris, but late of 12, Rue de 
_s? tis. Robinson & Preston, Solicitors, 35, Lincoln’s-inn-fields. 


Snowdon & 


Grover & Davis, Solici- 


Allott, Accountant, Prior-court, High- 


Trrixe, Witttam (and not Stppine, as advertised in last Tuesday's 
Gasette), Farmer, Barton, Bidford. Hobbes & Slatter, Solicitors, Strat- 
ford-upon-Avon. March 25. 

Waters, Wittiam, Gent., Westbourne-place, Queen’s-road, Bayswater, 
Middlesex. Twiss, Solicitor, 12, Gray’s-inn-square, Middlesex, March 1, 


Crevitors under Estates tn Chancery. 
Last Day of Proof. 
Touespay, Jan. 15, 1861. 

Battie, Grorcr, Esq., Hanwell, Middlesex. 
Feb. 14, 

Baray, Ropert Tuomas, Gent,, late of Eldon-square, Reading, lerkshire, 
and of Woolwich, Kent. Barry v. Ffinch, V. C. Stuart. Feb. 11. 

Buns, CaTHERINE ExizaseTu, Widow, Celbridge-place, Westbourne- 
park, Paddington, Middlesex. Jarvis v. Moore, V.C. Wood. Feb. 2. 

Caanz, Joun, Gent., Birmingham. Crane v. Wynn, M.R. Feb. 12. 

waM, Tuomas, Printer & Stationer, Regent-street, Middiesex; and 
the creditors of Frances Denna, Spinster, Bushy Lodge, Watford, 
Herts, Cleeve v. Cafe, V. C. Stuart. Feb. 1. 

Hiecs, Bexsamin, Ironmonger, Liverpool. Andrews v. Higgs, V. C. 
Kindersley. Feb, 11. 

Puitirs, FarpEeicK, Esq., late of Woodlands, Hythe, near Southampton, 
formerly a Lieutenant in Her Majesty's Regiment of Horse called the 
Royal Scots Greys. Philips v. Meredith, M.R. Feb. 8. 

ERTSON, Geonce, Tailor, 5, Stranraer-place, Maida-vale, Paddington, 
and 47, Albemarle-street, Piceadilly, Middlesex. Robertson v. Robert- 

Son, V, C, Kindersley. Feb. 19. 

STINSON, JosePH, Licensed Victualler, Yorkshire Tavern, Philip-lane, Lon- 
don, Hopkinson v. Stinson, V. C. Wood. Feb. 1. 

Tuomas, Wistiam, Brush, Colour, & Cement Manufacturer, Kingston- 
upon-Hull. Hawxwell v. Wilkinson, V. C. Stuart. Feb. 25. 

Wittiams, James, Licensed Victualler, Swansea, Glamorganshire. W Iker 
+. Williams, V. C. Kindersley, Feb. 20. 


(County Palatine of Lancaster), 


Houmas, Wittram, Ham & Bacon Factor, Hulme-within-Manchester. 
Feb, 12, office of Registrar of the Court, 4, Norfolk-street, Manchester. 


Farpay, Jan, 18, 1861. 
—. Epuunp, Hatter, Liverpool. Andrew v. Andrew, V. C. Stuart, 


Dacre v. Paillie, M.R. 


Rinna, Isapetta, Cheltenham. Ekins v. Crabb, M. R. Feb. 18. 
Boss, Joun, Painter and Paper Hanger, Portland-street and Surrey 
Peon” Downshire-hill, Hampstead. Potter v. Cross, V. C. Stuart. 


Dassen, JonaTHAN, otherwise Joun, Builder, 27, Upper North-street, 
‘oplar, Middlesex. Dawson v. Dawson. M. R. Feb, 18. 
OviL, KicHaRD, Merchant, formerly of Carlton-hill Villas, Holloway, 
x, but late of Hildrop-house, Hildrop-road, Camden Newtown, 
oan sex. Hovil v, Humphreys, ¥. C. Stuart. Feb. 4. 
tt ee Gentleman, formerly of Kew-green, and late of Lower 
ng, Surrey, ‘Trery v. Clark, V. C. Stuart. Feb, 23. 








Nazer, Ketty, Commander in the Royal Navy, 2, Vale Villas, Ramsgate, 
Kent. Nazer v. Drayson, V. C. Kindersley. Feb. 26. 

Newsery, Georce Burais, 65, Queen’s-road, Bayswater, ‘Middlesex, 
Reece o. Allcroft, V. C. Stuart. Feb. 16. 

rom. Joun WutnzEY¥, Finchley, Middlesex. Spencer v. Spencer, M. R. 
‘Feb. 14, 

Watters, Wittiam, Yeoman, Bilbrooke, Tettenhall, Staffordshire, 
Bidwell v. Walters, M.R. Feb. 15. , 

Wratuer, Exizasers, Spinster, Masham, Yorkshire. Wrightson e. 
Calvert, V. C. Wood. Feb. 11. 


Assiguments for Beneht of Creditors. 
TueEsDAaY, Jan. 15, 1861.] 

Beavts, Witt1aM, Shipowner, Exmouth. Jan. 4. Sol. Clarke, Exeter. 

Davies, Tuomas Cueese, Coal Merchant, Swansea, Glamorganshire? 
Dec. 17. Sol. Goodere, Swansea. 

Dix, CHartes Henry, 57, High-street, Notting-hill, Middlesex, and 33, 
East-street, Walworth, Surrey. Jan. 3. Sol. Smith, 90, Denbigh-road, 
Belgrave-road, Pimlico, Middlesex. 

Hores, Epwarp, Builder, Nottingham. Jan. 2. Sol. Parsons, Notting- 
ham. 

Jounson, GrorcE James, Bookseller & Stationer, Reading, Berkshire 
(Rusher & Johnson). Jan.9. Sols. Tatham & Sons, 11, Staplig-inn, 
Middlesex. 

Quaye, Wett1am Curist1an, Tailor & Draper, Liverpool. Jan. 11. Sol. 
Jones, 44, Castle-street, Liverpool. 

Rosents, Tuomas, Grocer, Provision Dealer, & Auctioneer, Clwyd-street, 
Ruthin, Denbighshire. Dec. 10. SoZ. Adams, Ruthin. 

RoBERTSON, JOHN JonNsON, Ship Chandler, Newcastle-upon-Tyne. Dee. 
18. Sols. Hodge & Harle, Wellington-place, Newcastle-upon-Tyne. 

Smupsox, Wittiam, Corn Miller, Great Habton, Kirby Misperton, York~ 
shire. Jan. 10. Sol, A. & W. Simpson, Malton. 

WAYLAND, Rosert Boots, Albion-villa, Dalston, Middlesex, and ALFRED 
Wayland, Homerton-house, Homerton, Middlesex, Rope & Twine Manu- 
facturers (Wayland Brothers). Dec.21. Sol. Elworthy, 14, Southamp- 
ton-buildings, Chancery-lane. 

Yares, Marrutas Wittiam, & Wittram Epwarp NicuTieaze, Table 
Cover Manufacturers, 2, Wood-street, Cheapside, London, and Mitcham, 
Surrey. Jan. 3. Sols. Langford & Marsden, 59, Friday-street, Cheap- 
side, London. 

Fripay, Jan. 18, 1861. 

BARNARD, Taomas, Baker, Confectioner, & Dairyman, High-street, Wes~ 
ton-super-Mare. Dec. 22. Sols. King & Plummer, 5, Exchange~- 
buildings East, Bristol. 

BowBEeER, EL1zaBeTH, Hatter, Kidderminster. Jan.3. Sol. Corles, Wore 
cester. 

Cuampion, James, Paper Hanger, 4, Aberystwith-terrace, Islington, Mid- 
dlesex. Jan. 14. Sol. Mills, 3a, Brunswick-place, City-road, Mid- 
dlesex. 

Hicuam, James, General Agent, Belle-vue-place, Plymouth. Jan. 14. 
Sols Edmonds & Sons, 8, Parade, Plymouth. 

Howstn, Joan Opry, Farmer, Oxton, Nottinghamshire. Jan. 16. Sod. 
Newton, Newark-upon-Trent. 

Owens, SAMUEL, Innkeeper, Three Boars’ Heads, Denbigh. Jan.5. Sol. 
Jones, Vale-street, Denbigh. 

Smiru, Cuartes, Linen Draper, Gosport. Jan. 10. Sols. Davidson, Brad- 
bury, & Hardwick, Weaver’s Hall, 22, Basinghall-street. 

Sprtwan, CHartes RAE, Farmer, Duncoates, Howden, Yorkshire. Dec. 
29. Sol. Liversidge, Winterton. 

WINGRAVE, CaaRves, Grocer & Draper, Writtle, Essex. Jan. 14. Sol. 
Frances, Colchester. 
Wnaicnt, Joan, Farmer, Saxthorpe, Norfolk. Jan. 5. Sol. Culley, Surreye 


street, Norwich. 
Bankrupts. 
TurspayY, Jan. 15, 1861. 

Apaws, Wittram, Painter, Glazicr, Beer-house Keeper, & Builder, Notting 
ham. Com, Sanders; Jan. 31, and Feb. 26,at 11; Nottingham. Of. 
Ass. Harris. Sols, Cowley & Everall, Nottingham. Pet. Jan. 1. 

ALLANSON, WALTER, Australian Merchant, 31, Castle-street, Holborn, 
London (W. Allanson & Co.). Com. Fane: Jan 25, at 12.30, and March 
1, at 1; Basinghall-street. Og. Ass. Whitmore. Sols. Hensman & 
Nicholson, 25, College-hill, Cannon-street, West. et. Dec. 29. 

Biunpett, Watrer, Dentist, 16, New Broad-street, London. Com. Fane: 
Jan. 25, and Feb. 22, at 1; Basinghall-street. Of. Ass. Whitmore. 
Sol. Tucker, New City Chambers} Basinghall-street. Pet. Jan. 10, 

Bow es, Atrrep, Music Seller & Degler in Musical Instruments, Ipswich, 
Suffolk. Com. Goulburn: Jan. 28, at 12, and Feb. 25, at 1.30; Basing- 
hall-strect. Og. Ass. Pennell. Sols. J. & J. H. Linklater & Hackwood, 
7, Walbrook, London. Pet. Jan. 12. 

Brown, Henry, & Brook Hopeson, Velvet: Manufacturers, Halifax, York- 
shire (Henry Brown & Co.).. Com. West: Jan, 25, and Feb. 22, at 11; 
Leeds. Off. Ass. Young, Sols. Wavell, Philbrick, & Foster, Halifax ; 
or Bon’ & Barwick, Leeds, Pet. Jan. 9. 

ConNELL, ROWLAND WILLIAM, Dealer in Teas, Liverpool (Connell & Co.). 
Com. Perry: Jan 25, and Feb. 18,at 11; Liverpool. Og’. Ass. Cazenove. 
Sol. Rymer, Peel Buildings, 5,.Harrington-street, Liverpool. Pet. 
Jan. 14, 

Cox, Cuartes Humpurey, Jeweller, Leamington Priors, Warwickshire, 
and Coventry. Com. Sanders: Jan. ,28,,and Feb. 20, at 11, Birming- 
ham. Of. Ass. Whitmore. Sol. Pallett,,Coventry; or Hodgson & 
Allen, Birmingham. et, Jan, 14. 

Crook, James, India Rubber Web Manufacturer, 7, Winckworth-place, 
City-road, Middlesex. Com. Evang: Jan, 24, at 12, and Feb. 21, at 2; 
Basinghall-street. Og. Ass. Bell. . Sol. Abrahams, 27, Bloomsbury- 
square. Pet. Jan, 14. 

Faxtur, Victor, Ship Broker & Commission Agent, 23, Cratched Fiiars, 
London, and 2, Alie-place, Goodman's-fields, Middlesex. Com. Fane: 
dan, 25, at 11, and Feb. 22, at.J130; Basinghall-street. Og” dss. 
Cannan. Sol. Rose, 19, Change-alley, Cornhill. Pet, Jan. 11. 

Hart, Joun, Manufacturer, late of Bolten, Lancaster, and now of Belmont, 
Lancaster, Manager of a Cotton’ Mill. Com, Jemmett: Jan. 30, 
Feb, 19, at 12; Manchester. @@. Ass, Fraser. Sols, Richardson & 
Hinnell, Bolton, and 7, St. Aun's-place, Manchester, /eé. Jan. Li. 

Hoop, Curtsrorusr, & Joun Nixon, Elastic Web Manufacturers, Nun- 
eaton, Warwickshire. Com, Sanders: Jan. 28, and Feb. 20, ‘at 11; 

Birmingham. Qf. Ass. Whitmore, Sols. Minster & Son, Coventry; 

or Reece, Birmingham, Pet. Jan, 8. 
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LAWRENCE, WILLIAM Francis, Draper, West Bromwich, Staffordshire: 
Com. Sanders: Jan. 25, and Feb. 15, at 11; Birmingham. Of. Ass- 
Kinnear. Sol. Smith, Birmingham. Pet. Jan. 14. 

Marxuam, Ricnarp Woop, Haberdasher, Bradford. Yorkshire. Com. 
Ayrton: Jan. 28, and Feb. 18, at 11; Leeds. Off. Ass. Hope. Sols. 
Terry & Watson, Bradford, or Bond & Barwick, Leeds. Pet. Jan. 11. 

Marks, JosepH Maurice, Cabinet Maker, Birmingham. Com. Sanders: 
Feb. 1 & 22, at 11; Birmingham. Of. Ass. Whitmore. Sol. Reece, 
Birmingham. et. Jan. 11. 

Parincie, Toomas WaiTaker, Grocer, Hawley-place, Kentish-town, Mid- 


diesex. Com. Goulburn: Jan. 28, at 11, and Feb. 25, at 1; Basinghall- 
street. o%. Ass. Pennell. Sol. Brutton, 27, Basinghall-street, London. 
Pet. Jan. 11. 


Rotiasson, Georczx Tuomas, China Dealer, Birmingham. Com. Sanders: 
Jan. 28, and Feb. 18, at 11; Birmingham. Of. Ass. Kinnear. Sol. 
Smith, Birmingham. Pet. Jan. 11. 

Rout, Jonny, Merchant & Commission Agent, 7, Broad-street-buildings, 
London. Com. Holroyd: Jan. 29, at 2, and Feb. 26, at 1; Basinghall- 

| Off. Ass. Edwards. Sol. Elmslie, 10, Lombard-street, London. 

‘et. Jan. 4. 

Sxinner, JoHN FreEDERIcK, Designer in Embroidery, 8, Thurlow-place, 
Hackney-road, Middlesex. Com. Holroyd: Jan. 29, at 2.30, and Feb. 
26, at 2; Basinghall-street. Of. Ass. Lee. Sols. Ashurst, Son & Morris, 
6, Oldewry, London. Pet. Jan. 11. 

TaYLor, JamEs THomas, Grocer & Cheesemonger, now of 72, New Church- 
street, Marylebone, Middlesex, previously of 261, High-street, Popiar. 
Com. Fonblanque: Jan. 25, at 11.30, and Feb. 20, at 2; Basinghall- 
— Off. Ass. Stansfeld. Sol. Prall, 19, Essex-street, Strand. Pet. 
Jan. 11. 

Wacesrarr, James, Draper & Outfitter, Alfreton, Derbyshire. Com. West: 
Jan, 26, and Feb. 23, at 10; Sheffield. Off. Ass. Brewin. Sols. Camp- 
bell, Burton, & Browne, Nottingham. Pet. Jan. 12. 


Frinay, Jan. 19, 1861. 

CHEESMAN, CHARLES TAYLOR, Coal Merchant, Brighton, Sussex, Com. 
Goulburn: Jan. 28, at 2, and March 4, at 1.30; Basinghall-street. Of. 
Ass. Pennell. Sols. Faithful? & Son, Brighton, Sussex, or Laurence, 
Plews, & Boyer, 14, Old Jewry-chambers. Pet. Jan. 14. 

Dray, Henry, Miller, Priory-mills, Tonbridge. Com. Fane: Jan. 31, at 2; 
and March 1, at 12; Basinghall-street. Of. Ass. Cannan. Sols. Smith, 


Stenning, & Croft, Basinghall-street; or Stenning, Tonbridge. Pet. 
Jan. 14, 
Govutpinc, Witt1am, Grocer & Draper, Upwell, Norfolk. Com. Fon- 


blanque: Jan. 30, at 12.30; and Feb. 27, at 12; Basinghall-street. Of. 
Ass. Graham. Sol. Jones, 15, Size-lane. Pet. Jan. 15. 

JaquemoT, JEAN Marc Francois, Silk & General Merchant, 38, New 
Broad-street, London. Com. Holroyd: Jan. 29, at 3; and Feb. 28, at 
12; Basinghall-street. Of. Ass. Edwards. Sol, Sparrow, 38, New 
Broad-street, London. Jet. Jan, 15. 

Jones, Tuomas, Victualler, 3 Mare-fair, Northampton. Com. Holroyd: 
Jan. 31, at 2.30; and Feb. 28, at 2; Basinghall-street. Of. Ass. Ed- 
wards. Sols. Clark & Morice, 29, Coleman-street, London, or Gates, 
Northampton. Pet. Jan. 16. 

Laxmutu, Tuomas Henry, Bookseller and Stationer, Tunbridge Wells, 
Kent. Com. Holroyd: Jan. 31, at 2; and Feb. 28, at 1; Basinghall- 

Off. Ass. Lee. Sols. Harrison & Lewis, 6, Old Jewry, London. 
Pet. Jan. 4. 

Rocers, Henry Sytvester, Importer of Foreign Goods, 164, Strand, and 
Holywell House, Haverstock-hill, Middlesex. Com. Fane: Jan. 31,and 
March 1, at 1; Basinghall-street. Off. Ass. Whitmore. Sols. Po- 
cock & Poole, 58, Bartholomew-close. et. Jan. 15. 

TREVETHAN, Josern, Cooper and Packing Case Manufacturer, late of 7, 
Oak-lane, Church-row, Limehouse, Middlesex, but now of 32, Lombard- 
street, London. Com. Evans: Jan. 29, and Feb. 28, at 1; Basinghall- 
street. Off. Ass. Bell. Sol, Edmunds, Il, Saint Bride’s-avenue, 
Fleet-street. Pet. Jan. 8. 

Sxevineton, Epwarp, & James Jonn Ciutrersrck, Leather Dressers, 
15 and 16, Russell-street, Bermondsey, Surrey. Jan. 29, at 12; 
Basinghall-street. 

Trter, Joun James, Upholsterer, 76, High-street, Oxford. Com. Fon- 
blanque: Jan. 30, at 2; and Feb. 26, at 11.30; Basinghall-street. O/. 
Ass. Stansfield. Sols. Taylor & Jaquet, 15, South-street, Finsbury- 
square, London. Pet. Jan. 16. 

BANKRUPTCY ANNULLED. 
TouespayY, Jan. 15, 186], 
— Joun, & Hersert Repeate, Lace Manufacturers, Nottingham. 
. 18. 


Frinay, Jan. 18, 1861. 

Howpen, Joun Tarpret, Jeweller, Birmingham. Dec. 7. 

MEETINGS FOR PROOF OF DEBTS. 
Tuespay, Jan. 15, 1861. 

ARNOLD, Exvisna, Straw Plait Dealer, Flamstead, Hertfordshire. Feb. 6, 
at 11.30; Basinghall-street.—AisHen, ;WittiaM, Baker & Mealman, 
Hanley Castle, Upton-upon-Severn, Worcestershire. Feb. 15, at 11; 
Birmingham.—Bovucu, Ropert MILLER, General Warehouseman, Cloth- 
ing Manufacturer, & Dealer, & Hydraulic Packer, Liverpool (John 
Bouch & Son). Feb. 15, at 11; Liverpool.—Brime.ow, Joan, RicHarp 
Dantets, & Samuet Dantets, Silk Manufacturers, Bedford, Lancaster. 
Jan. 25, at 12; Manchester.—Cronxsnaw, Joun, & WitLIAM Cronk- 


ink, 


Dealer. Feb. 12, at 11.30; Newcastle-on-Tyne.—DaLes, Jony, Mer. 
chant and Contractor,, Gresham House, Old Broad-street, and 
of Dewsbury, Yorkshire. Jan. 30, at 12; Basinghall-street.—Dapyy 
Epwarp Russet, & Joun Witson, Bill Brokers, 37, Old Broad. 
London (Daunt, Wilson, & Co.) Feb. 8, at 11.30; Basinghall-stregt,— 
Harcreaves, WILLIAM & WiLLisM Sater, Whitesmiths, Brag. 
ford, Yorkshire. February 8, at 11; Leeds.—Rug, Tuowss, 
Draper, 50, East Emma-place, East Stonehouse, Devonshin 
January 28, at 12.30; Plymouth.—SuerrarD, JOHN, Brick and 
Draining Tile Manufacturer, King’s Lynn, Norfolk. Feb. 8, at |. 
Basinghall-street.—Tuomas, James, Builder, Abingdon, Berks, ang 
Brickmaker, Culham, Oxfordshire. Feb. 8, at 12; nghall-street, 
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eo MUTUAL INVESTMENT, LOAN 
and DISCOUNT COMPANY (Limited), 
17, NEW BRIDGE-STREET, BLACKFRIARS, LONDON, E.¢, 
Capital, £100,000, in 10,000 shares of £10each. 





CHAIRMAN. 

METCALF HOPGOOD, Esq., Bishopsgate-street. 
SoLicrTors. 

Messrs.COBBOLD & PATTESON, 3, Bedford-row. 


MANAGER. 
CHARLESJAMES THICKE, Esq.,17, New Bridge-street. 


INVESTMENTS.—The present rate of interest on money deposited with 
the Company for fixed periods, or subject to an agreed notice ef withdrawa} 
is 5percent. The investment being secured by a subscribed capital of 
£35,000, £70,000 of which is not yet called up. 

LOANS.—Advances are made, in sums from £25 to £1,000, upon 
approved personal and other security, repayable by easy instalments, ex. 
tending overany period not exceeding 10 years. 

Prospectuses fully detailing the operations of the Company, forms» 
proposal for Loans, and every information, may be obtained on applica 
onto JOSEPH K. JACKSON, Secretary, 





REVERSIONS AND ANNUITIES. 


AW REVERSIONARY INTEREST SOCIETY 
68, CHANCERY LANE, LONDON. 
Cuatrman—Russell Gurney, Esq., Q.C., Recorder of London, 
Deputy-CHalIRMAN—Nassau W. Senior, Esq., late Masterin Chancery. 
Reversions and Life Interests purchased. Immediate and Deferred 
Annuities granted in exchange for Reversionary and Contingent Interests 
Annuities, Immediate, Deferred, and Contingent,and also Endowments 
granted on favourableterms. 
Prospectusesand Forms of Proposal, and all furtherinformation, maybe 
had at the Office. Cc. B. CLABON, Secretary. 


NITED KINGDOM LIFE ASSURANCE 
COM 


PANY, 

No.8, WATERLOO PLACE, PALL MALL, LONDON, S.W. 
The Hon. FRANCIS SCOTT, CHAIRMAN. 
CHARLES BERWICK CURTIS, Esq., Derury CHAIRMAN. 
Fourth Division of Profits. 

SPECIAL NOTICE.—Parties desirous of participating in the fourth 
division of profits to be declared on all policies effected prior to the 3ist of 
December, 1861, should, in order to enjoy the same, make immediate ap- 
plication. There have already been three divisions of profits, and the 
bonuses divided have averaged nearly 2 per cent. per annum on the sums 
assured, or from 30 to 100 per cent. on the premiums paid, without impart- 
ing to the recipients the risk of co-partnership, as is the case in mutual 

ecieties. 

To show more clearly what these bonuses amount to, the three follow- 
ing cases are put forth as examples: 





Amount payable 

Sum Insured. Bonuses added. up to Dec., 1854, 
£5,000 £1,987 10 £6,987 10 
1,000 379 10 0 
100 39 «415 139 15 


Notwithstanding these large additions, the premiums are on the lowest 
scale compatible with security for the payment of the policy, when death 
arises ; in addition to which advantages, one-half of the premiums may, if 
desired, for the term of five years, remain unpaid at 5 per cent. 
without security or deposit of the policy. 

The assets of the Company at the 3lst December, 1859, amounted to 
£690,140 19s., all of which had been invested in Government and other 
approved securities. 

No charge for Volunteer Military Corps while serving in the United 
Kingdom. 

Policy stamps paid by the office. 

Immediate application should be made to the Resident Director, No.8, 


Waierloo-place, Pall-mall. 
By order, P. MACINTYRE, Secretary. 





sHAW, Manufacturers, Edenfield, Lancaster. Feb. 8, at 12; Mi ‘ 
Dvutvens, Hueco, General Merchant, 27, Fore-street, Cripplegate. Jan. 
25,at 2; Basinghall-street.—Hucues, Joun, Wire Drawer, Birmingham. 
Feb. 14, at 11; Birmingham.—Jenninos, Anous, & WittiaM TAYLOR 
Jenninas, Ship Stores & Commission Agents, 14, Little Tower-street, 
London. Feb. 6, at 1.30; Basinghall-street; same time, separate estate 
of Angus Jennings and William Taylor Jennings.—Jones, Joun, Iron- 
monger, Tunstall, Staffordshire. Feb. 14, at 11; Birmingham.—Kent, 
James Ossorn, Draper, Waterloo-place, Limehouse, Middlesex. Feb. 6, 
at 12; Basinghall-street—Lorrnovse, JoHNn ELE, Licensed Vic- 
tualler, 34, Lime-street, Liverpoo). Jan. 28, at 12; Liverpool.—Warre- 
HEAD, THomas, Tailor, 55, Duke-street, Smithfield, London. Jan. 2g, at 
1; Basinghall-street. 


Fripar, Jan. 18, 1861. 

Brannon, WitttaM BarnarD Jonny, Manufacturer, Trinity-square, St. 
Mary, Newington, Surrey, and Lock’s Fields, in same parish. Feb. 8, 
at 1.30; Basinghall-street.—BartLerr, James Benont, and WILLIAM 
Axcet Varrietr, Tailors & Drapers, Bristol (Bartlett Brothers). 

14, at 115 Bristol—Bent, Toomas Cuartron, Miller & Flour | 


Feb. 








URSUANT to an Order of the High Court of 
Chancery, made in the matter of the Estate of Willlam Dowmat, 
and in a cause Edgar Mann, and Louisa his wife, against William Dow 
man and Elizabeth Dowman, Spinster, the creditors of William Dowms®, 
late of Sudbury, in the county of Suffolk, Gentleman, who died on 
abeut the 27th day of September, 1855, are by their Solicitors, on 
before the 8th day of February, 1861, to come in and prove their debts at 
the Chambers of the Master of the Rolls, in the Rolls-yard, Chancery- 
lane, Middlesex, or in default thereef they will be peremptorily excluded 
from the benefit of the said order. Tuesday, the 12th day of February, 
1861, at Twelve o'clock at noon, at the said chambers, is ap) for 
hearing and adjudicating upon the claims. 
Dated this 9th day of January, 1861. 
HENSMAN & NICHOLSON, 25, College-hill, City. 
Agents for 
GREENE & PARTRIDGE, Bury-Saint-Edmands, 
Plaintiffs’ Solicitors. 
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_ appointed to that office. 
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we cannot nolice any communication unless accompanied by the 
name and address of the writer 


*.*Any error or delay occurring in the transmission of this 
fournal should be immediately communicated to the Publisher. 
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LONDON, JANUARY 26, 1861. 


CURRENT TOPICS. 


The Master of the Rolls has appointed Mr. Edward 
Savage Bailey, Mr. Ralph Barnes, Mr. Alfred Bell, Mr. 
John Henry Bolton, Mr. William Ford, Mr. Charles 
Kaye Freshfield, Mr. Henry Lake, Mr. Edward Law- 
rance, Mr. James Leman, Mr. Edward Leigh Pember- 
ton, Mr. William Sharpe, and Mr. John Hope Shaw, 
Solicitors, to be the examiners of applicants for admis- 
sion as solicitors of the Court of Chancery. The same 

tlemen, together with Mr. William Stephens, Mr. 
Sohn Welchman Whateley, Mr. Edward White, and 
Mr. William Williams, have been appointed the exami- 
ners of applicants for admission as attorneys of the 
courts of common law. It would have been impossible 
to have appointed gentlemen whose names would have 
met with more general acceptance in the profession. 





It is announced that the Chancery judges have had a 
meeting to settle the orders of court on the introduc- 
tion of oral evidence in Chancery causes, and that they 
will be shortly published. It is rumoured that they 
will come into force in the course of a few weeks. 





After all the various rumours in reference to the ap- 
intment to the Chief Justiceship of Madras, vacant 
y the death of Sir Henry Davison, Mr. Colley Har- 
man Scotland, of the Oxford Circuit, has at length been 





On Wednesday evening last, the benchers of Lin- 
coln’s-inn entertained at dinner Colonel Brewster, of 
the Inns of Court Volunteers. On the following even- 
ing, the benchers of the Middle Temple followed the 
example set them by Lincoln’s-inn. On both occasions 
members of the Inns of Court Volunteer Corps appeared 
in uniform in honour of their colonel. 





Elsewhere in our columns will be found an account 
of an application for a new trial made to the county 
court at Rochdale in the case of Maden v. Catenach. 
We notice it because it appears that on the trial a wit- 
ness for thé plaintiff was interrogated, previously to 
being sworn, by the advocate of the defendant, as to 
her belief; and upon her avowing that she believed 
neither in a God nor ina future state of rewards and 
eeacmggae the learned judge refused to allow her to 

sworn. As she was the only witness for the plaintiff 
he was non-suited. It seems doubtful whether the 
defendant's advocate had a right to question this lady 
as to her religious belief. There is, indeed, a case at 
Nisi Prius of R. v. Taylor, Peake Ca. 11, in which the 
witness seems to have been questioned as to his religious 
— before he was alluwed to be sworn; but Mr. 

aylor, in his book on Evidence, p. 1121 (3d edit.), 
says, “ A witness is prima facie presumed to hold the 
common faith of the country, and the ordinary mode of 


declarations previously made to others, the person him- 


self not being interrogated.” In-support of this propo- 
sition he cites a passage from 1 Law Rep., pp. 347, 348 
(American), commencing thus :—“ The witness himself 
is never questioned, in modern practice, as to his 
religious belief; though formerly it was otherwise. 
wa . The old cases, in which the witness himself 
was questioned as to his belief, have on this point been 
overruled. See Christian’s note to 3 Bl. Com. 369, 
n. 30. Is the law as administered at Rochdale, under 
the authority of Peake, or that laid down by Mr. 
Taylor, correct? The question is one of considerable 
importance, and we invite the attention of our readers 
to it. 





At the next meeting of the Law Amendment 
Society, which will be held on Monday, January 28, 
at eight o'clock, Mr. Edgar will read a paper on “ Some 
proposed Amendments in the Law relating to Procedure 
and Evidence on Criminal Trials, ——— Lord 
Chelmsford’s Indictable Offences (metropolitan district) 
Bill, Lord Brougham’s Plea on Indictments Bill, and 
Mr. Denman’s Felony and Misdemeanour Bill,” &c. 


- —_—<»——- 


THE NEW REGISTRY OF WILLS, 


Elsewhere in our columns will be found an account 
of the arrangements which have been made by Sir C. 
Cresswell for providing a depository and registry of 
the wills of living persons. The Times in a leading 
artiele upon the subject suggests that some “simple 
machinery might be established whereby a man might 
walk into Great Knightrider-street, and make his will 
and have it witnessed, and deposited, and registered, 
just as easily as he might walk into a tavern and eat 

is dinner.” It will be seen by a letter of a correspon- 
dent of the same Journal, that it has been suggested 
that the registrar should be empowered to institute, 
preliminary to the registration of a will, inquiries as 
to whether it is actually signed and witnessed in the 
form which the law requires in order to render the 
document of legal force. The Times, however, sup- 
poses that so simple and useful an arrangement would 
militate “too extravagantly against the ideas of lawyers.” 
The article in question betraye the same recklessness of 
assertion and unacquaintance with the subject which 
of late have characterised the legal leaders of the Times. 
We are told, for instance, that “nearly half the 
business of the courts of law hangs upon the blun- 
ders made by testators;” and that “ for heaps of 
sterling coin a good will cause is the cause to delight 
the soul of a respectable solicitor.” From such pre- 
mises, the natural conclusion might fairly be, that one 
of the first steps of law reform would be to abo- 
lish wills altogether, or at all events to prevent if 
possible their litigious operation. The Times, however, 
not satisfied with making such foolish and absurd 
statements arrives at the still more absurd conclusion 
that the great desideratum of the day is an increased 
facility for making and establishing wills. The truth is, 
that it is extremely rare, since the Wills Act, to find a 
case of an difficulty turning upon the question, whe- 
ther a will was or was not properly witnessed. Nothing 
can be more simple than the requirements of the Act, 
which commend themselves so much to common sense 
that they are appreciated and acted upon by the great 
majority even of those who, without professional 
advice, undertake the task of making their own 
wills. Nor is it by any means unlikely that 
although a registrar had the power of deci- 


ding beforehand upon the due execution of wills, 
the same class of persons who now neglect the simple for- 
malities required by the statute would fail to avail them- 
selves of the official aid which it is proposed should be 





disproving that fact is by furnishing evidence of his 


afforded to them. The Times need not be afraid that 
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its scheme will militate “too extravagantly against 
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the ideas of lawyers,” if its effect is merely to | 


‘increase the number of wills, and therefore, of those 


causes which ‘delight the soul of a respectable soli- | 


citor.” Itis not pretended that the registrar ought 
to have power to interfere with the intentions of a 
testator, or with the language which he chooses to use, 
for the purpose of carrying them into effect. The only 
object which could be served by conferring upon the 
registrar the power of inquiring beforehand into the due 
execution of wills, would be the simple one of securing 
such execution. This, however, is of such trivial im- 
portance, as to be hardly worth discussing. We have 
already mentioned that the cases in which this question 
arises are comparatively rare, and it should be remem- 
bered that in the majority even of them, the diffi- 
culty obviously arises, not from the ignorance of testa- 
tors, but from their indecision at the time of making 
their wills, and from a desire to postpone their complete 
execution. It is very obvious, moreover, that even if 
in the nature of things the making of a will were as 
easy as walking into a tavern, and eating one’s dinner, 
to carry out the idea of our contemporary there ought 
to be throughout the country as many depositories and 
registries of wills as there are taverns and chop houses. 
If every member of the family of John Bull were obliged 
to have his chop at “'Tom’s,” it would soon become a 
more difficult thing to dine than suits the stomach of 
an Englishman ; and if every one who makes a will 
were obliged to attend before an official in Great Knight- 
rider-street it would probably become necessary as a 
rule to make one’s will at a very early period of life, 
so as to have some chance of having a turn for an 
interview with the testamentary official. 


The increasing passion for the extension of bureaucratic 
officialism which exists in this country is one of its 


most remarkable social phenomona, and Mr. Park- 


inson’s proposal, which furnishes the basis for the 
platitudes of the Times, is but a new development of 
this now-a-days national folly. _We have had occasion 
from time to time during the last few years to point 
out the absurdity of several similar proposals to 
substitute cumbrous and costly officialism for the 
private services of professional men. ‘There is no 
reason why the State should provide for a preliminary 
inspection of testamentary instruments in the life time 
of testators. If, indeed, it is thought desirable to 
impose upon them an official superintendence in 
the execution of their wills, it would be simply for 
their own personal benefit, and not for reasons 
in which the State is much interested. Let 
testators, therefore, and not the State, make the neces- 
sary provision, or at least pay for it; and the only feas- 
ible way of making such provision would be by enacting 
that one of the witnesses to every will should be an 
attorney or solicitor. Such an enactment would at all 
events go far towards, and we think would be the best 
means of, insuring a due compliance with the statutory 
formalities required in the execution of wills, if that, 
indeed, be a matter in which the Legislature has any 
concern. 


ee 


THE PREPARATION OF BILLS IN PARLIAMENT. 


However unpleasant the reflection may be to many 
an ardent and ambitious legislator, it is nevertheless a 
necessity from which there is no escape, that all stable 
and constitutional legislation must depend for its 
effect upon the capacity of some scribe or other to put 
the will of the Legislature into such words as will un- 
ambiguously convey its meaning. The capacity of the 
writer of the law determines the power of the Legis- 
lature, which can do nothing whatever beyond what it 
can convey in a verbal expression. It is true that the 
first draft of a law is subjected to criticism within 
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all, only an occasion for such amendments as may en. 
tirely change its tenor and effect; still these amend- 
| ments have to be expressed, and however multitudinougs 
their authors, their adoption amounts only in’ the 
end to this, that one draftsman’s work has been substi. 
tuted for another’s. But as a fact of common exper. 
ience, a Bill that wiil not in the main pass in the terms 
and form in which it is introduced, will not pass at . J]. 
We must for the most part be content with such ex. 
pression of the will of Parliament as can be pro. 
vided in Bills as they are introduced. If Bills are 
ill prepared, the only alternative at our choice under 
the ordinary pressure of business is either to pass them 
with very little critical amendment, or to reject them 
altogether; in other words, to legislate on the occasion 
imperfectly, or not to legislate at all. The choice of a 
draftsman, therefore, in most cases must determine the 
fate and eventual character of the proposed legislation,. 
The Bills of the Government, even in a constitutional 
country, where the Government claims no exclusive 
initiative in legislation, must always bear a large pro- 
portion both in bulk and in importance to the whole 
of the business of legislation. It will, also, necessarily 
influence to a great extent the character of other 
contemporaneous legislation ; and this more particularly: 
in respect of the form and manner of expression, which, 
if distinctive any way whatever, will inevitably become 
the example and standard of expression to the greater 
number of private draftsmen, whether of Bills or of 
amendments. 


It will be a just occasion for public rejoicing if it 
should eventually appear, that our Government was 
alive to the full importance of the step which they took 
in filling up the vacancy in the office of Parliamentary 
counsel to the Home Office, caused by Mr. Coulson’s 
death. There is some reason to hope that this is so,, 
more than a month having elapsed before his successor 
was appointed. The near approach of the meeting of 
Parliament probably obliged Ministers to have measures 
which did not admit of much more delay, in some state 
of preparation. 


It was hoped from this delay in the use of their 
patronage, a delay rarely to be imputed to Ministers, 
that the Government entertained some plan of a broader 
and more systematic character than the mere filling up 
of the vacancy by a fitting successor to Mr. Coulson, 
at the Home Office. What was really required, and 
what this vacancy afforded an opportunity of realising, 
was such an arrangement as would not only provide an 
able draftsman of Bills for the Home Office and some 
other Government offices, but effect the far more im- 
portant and much more neglected object of enabling 
every member of either House of Parliament to do 
his work as a legislator with the confidence that Par- 
liament, as a whole, will provide that its decrees, by 
whomsoever proposed, shall be promulgated with the 
like securities for their clearness and their reciprocal 
consistency. 

If such be the purpose of the Government, it is 
manifest that they will require the concurrence of both 
Houses, by whose resolutions alone any plan having 
any pretension to meet the exigencies of the case 
could be brought into operation. The interval before 
the meeting of Parliament may be well employed in 
considering what is really required to give to our Legis- 
lature all the simplicity, intelligibleness, and congruity 
of which it is susceptible. If the opportunity con- 
tinues, we propose to make use of it to examine some of 
the best matured or most favoured plans that have been 
proposed for the attainment of ¢he desired ends, with a 
view to aid, so far as we are able, in the selection of 
the best that present circumstances would allow us to 
adopt. 








and without the walls of Parliament, and may be after 
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VARIATIONS IN EVIDENCE ON CIVIL AND ON 
CRIMINAL TRIALS, 


We noticed last week some important variations in 
the mode of conducting trials before civil and criminal 
tribunals, with respect to the addresses of counsel. 
There are, also, some differences in the methods 
adopted by these tribunals for arriving at the truth of 
the matters before them, which appear to call quite as 
strongly for animadversion. ‘It has been laid down,” 
says Mr. Broom “ that no material difference exists in 
regard to the rules of evidence, between criminal and 
civil procedure—that what may be received in the one 
case may be received in the other, and what is rejected 
jn the one case ought to be rejected in the other—that, 
in short, a fact must be established by the same evi- 
dence, whether it is to be followed by a civil or criminal 
consequenee.” ‘This theory is so sensible that it com- 
mends itself to common sense. The object in both civil 
and criminal cases is to arrive at the truth, by whatever 
consequences that truth may be followed, and the ma- 
chinery of the process ought in both cases to be the 
same. The Legislature, however, seems lately to have 


‘ignored these principles in England, although strangely 
“enough it has recognised them in Ireland. The Com- 
-mon Law Procedure Act, 1854, ss. 22—27, intro- 
‘duced several very important changes into the law of 
evidence in civil cases, and these changes have, by sub- 


sequent legislation, been applied to both civil and crimi- 


-nal trials in Ireland, while in England they do not ex- 


tend to criminal trials. ‘Thus it comes to pass, 
that a deed which may be proved at Nisi Prius 
calling the attesting witness, must be 
proved in a Crown court by the attesting wit- 
ness. We have, ourselves, seen a prosecution break 
down, because, a deed requiring to be proved, the witness 
called to prove it was not the attesting witness— 
the attorney having, not unnaturally, supposed that the 
change made by the 17 & 18 Vict. c. 125, s. 26, extended 
to criminal as well as civil cases, and the prosecuting 
counsel not having advised upon the evidence. If the 
brief, however, in this case had been carefully got up, 
this discrepancy in the law of evidence would not have 
caused a failure of justice, because the attesting witness 
might have been called. Still it is difficult to see why 
the Legislature should place pitfalls in the way of the 
professors of the law by making artificial distinctions 
and differences. The other clauses of the statute to 
which we refer, being framed principally with a 
view of testing the credit of witnesses, are still 
more important, and the law laid down in them 
ought certainly to be imported into our criminal pro- 
cedure; unless, indeed, we are content to have a more 
le inquiry on criminal than on civil trials. 
Diligence would avoid the evils arising from 
the necessity of calling an attesting witness, because, 
when once it is known that he ought to be 
called or his absence accounted for, the difficulty may 
be met in some way: but when we have admitted that 
it is important to apply certain tests to the credit of a 
witness in civil cases, and have acted upon that admis- 
sion, it seems absurd not to apply the like tests 
in criminal cases. The absurdity is heightened 
when it is remembered that the changes to which 
we have referred have been introduced into the Irish 
system of Crown law. 

Another noticeable discrepancy in the law of evidence 
was introduced by the 11 & 12 Vict. c. 43, s. 15 (Jervis’ 
Act). Lord Denman’s Act (6 & 7 Vict. c..85,s. 1), 
enacted that no person offered as a witness shall be 
excluded by reason of incapacity from interest, from 
giving evidence. Few persons doubted when that Act was 
passed—perhaps, no one now doubts—that this change 
was beneficial. When we are inquiring into the truth 
of a matter we want all the evidence we can get; and 
to exclude any part of such evidence by artificial rules 
isa part of that wisdom of our ancestors which we are 








doing well to unlearn. The 11 & 12 Vict. c. 43, s. 15, 
however, disqualifies an informer from giving evidence 
in support of an information before justices, if he 
has any pecuniary interest in the result of 
the information—thus repealing, so far, Lord Den- 
man’s Act. No doubt the object of the framer of 
the clause was to discourage common informers, a race 
of men for whom we have no love. But it is obvious 
that any common informer whose evidence might be 
necessary, would have no difficulty in getting the infor- 
mation laid by a third party and sharing the spoils 
with him. Thus the clause is ineffectual in attaining 
what can have been its only object, while it remains 
a blemish in our system of evidence. 

The law reforms suggested by these remarks appear 
to us to be not merely advisable but necessary. Why 
should they be delayed beyond the approaching Par- 
liamentary session? They are of course beneath the 
dignity of codifiers and consolidators, but are surel 
worthy the attention of men who do not despise wor 
which is at once practicable and beneficial. 


LIABILITIES BY SPECIALTY AND SIMPLE CON- 
TRACT—ORIGIN OF SEALED DOCUMENTS. 
No. I. 

Most of the anomalous excrescences of our law have arisen, 
not from its inherent tendencies to decay or to become unsuited 
to new complications of civil rights, but partly from a perverse 
adherence to forms after they cease to fulfil the purpose of 
their original institution, and partly from an extension of the 
province of legislative government beyond its proper limits. 
Amendments and consolidation are the remedies applied from 
time to time by Parliament, in order to reconstruct the legal 
machine, and render its old-fashioned implements suited to the 
present requirements of civil society. But, as consolidation is 
greatly superior to amendment, so « complete extinction of the 
cause of intricacy, if consistent with an efficient state of the law, 
is superior to consolidation. The abolition of all distinction 
between contracts, except as to their priority in time in certain 
cases, is 2 feature of intended law reform that seems to pro- 
ceed on sound principles, siace it both lops off the prerogatives 
of a custom which prevailed in the early stages of our legal 
history, only because all men could then seal, but few could 
sign their names; and also permits men to make their own con- 
tracts without legislative or technical aid. Mr. Malins’ Bill, 
some time since presented to the Legislature, goes far to effect this 
in its abolition of the distinction between debts or liabilities by 
specialty and by simple contract. In order to show that the 
distinction sought to be annulled cannot be a requirement of 
the present condition of our laws, the following account of the 
origin of sealed documents may be useful. Little need be said 
as to their legal effect, except to refresh the reader’s memory, 
in order that he may more easily bear in mind the nature 
of the fictions which we are anxious to see deprived of their 
present prerogative. 

Contracts and debts are, as the reader is probably well 
aware, divisible by the law of England into two classes, accord- 
ing as the liability is incurred by deed, or is not accompanied 
by such a formal instrument. A deed, in Latin charta, more 
usually factum, but in effect equivalent to the stipu/atio of the 
civilians, may be defined to be an instrument of contract 
written on paper or parchment, which is also sealed and 
delivered. The absence of any one of these formal items pre- 
vents a document from having the legal operation of a deed, 
and constitutes the liability incurred under it of the order only 
of simple contract. Thus, though there be written words, 
sufficient in law to bind a party, and though the document be, 
sealed, yet, until delivered, it is evidence only of a parol con- 
tract. <A fortiori, written instruments of contract, unaccom- 
panied by further ceremonies, are only evidences of a simple con- 
tract liability. They are in law of no more force than so many 
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words spoken would be; however superior in point of expediency 
a document, “ documentum” proof, may be—as embodying with 
precision the terms of the contract, to a mere oral statement 
which may in all its terms be with difficulty remembered. A 
signed document is in some cases also indispensable, according 
to the Statute of Frauds, as it is also to remove the bar created by 
the Statute of Limitations; but, even in these cases, the action 
must be based upon a consideration, just as if no document were 
necessary. In addition to the characteristics mentioned, certain 
other legal consequences flow from the fact of a liability 
having been incurred by deed. These consequences, however, 
logically considered, are not to be comprised in the definition. 
They describe, but do not help to define, the essential character- 
istics of a deed. They are inseparable concomitants of such 
a contract; but are not as inherent in its nature as writing 
paper or parchment, sealing and delivery—characteristics 
which, from the earliest period noted in our legal records down 
to the present time, have been regarded by the law as the un- 
changed essentials of 1 deed. The legal advantages which 
debts by specialty have over those incurred without deed are 
as follows:—Specialty debts require no consideration to 
support an action founded upon them; they are entitled 
to priority in the administration of assets over simple 
contract debts; they can be enforced within twenty years, 
while simple contract liabilities must be enforced within six 
years; they are also conclusive, and operate by estoppel; and 
can be only waived or varied at law by deed, while parol con- 
tracts are not irrefragable evidence of the truth of their own 
averments, and may be waived by parol, Judgments and re- 
cognizances are sometimes classified by text writers as a third 
variety of indebtment or liability. But judgments are not 
really contracts; they are matter of process, while recogni- 
zances are virtually removed from the sphere of civil transac- 
tions, being usually entered into only in cases in which 
the subject contracts with the Crown. But whatever prin- 
ciple of classification may be applied to judgments, recogni- 
zances, and all debts of record, it is universally admitted that 
written and oral contracts are perfectly homogeneous in their 
legal effect, (7 T. R. 350.) 

The origin of a distinct class of debts recognized by the law 
as entitled to special prerogatives, may be examined either as 
to the origin of the adoption of the special evidence which 
such a class imports as containing within itself, or as to the 
origin and development of its legal privileges. We may in- 
quire concerning the rise of the custom itself or of its legal 
concomitants. We may proceed either chronologically or logi- 
cally. The former is the more appropriate ground for our present 
purpose; while, as the chronological is often coincident with 
the legal development, the latter will not be meantime wholly 
removed from our view. 

The primary and natural use of the ordinary or ex- 
ternal sealing of a document is to preserve the con- 
tents of the document secret. Thus the external seal- 
ing of wills preserves the secresy of the dispositions 
contained in them, and prevents the rise of jealousies 
among expectant legatees. Now, it is not likely that the 
custom of primogeniture prevailed in the early or pastoral 
age, when property consisted only of moyeables; and, at all 
events, children were not generally emancipated by the father 
and constituted their own masters, during the life of the head 
or patriarch of the family. Hence it is exceedingly probable, 
that the father had the power of directing the transmission of 
his property, even when that came to include real estate, in 
such proportions among his children as he might choose. It 
follows, that he would, as far as possible, adopt a secret 
mode of doing this, in order to prevent unpleasantness in 
his family. Witnesses, according to this hypothesis, would 
then be necessary not to evidence the contents of the instru- 
ment, but the fact of its execution. A proof that the custom 
of sealing originated in the desire of secresy may be derived 





———— — = 
from the many incidents of deeds recognised by our law, which 
admit of no other explanation that appears to us eq 

satisfactory. Thus the ceremony of delivery would seem to 
imply that originally a third party, either a public funetionary 
or a private arbitrator, was present at all contracts of unusug] 
importance, like the libripens who, under the Roman lay, 
assisted at sales; and that to him, as a stakeholder and 
depositee of the evidences of title, the deeds were given. That 
the ceremonious delivery was not the actual transfer of the 
deed of sale to the purchaser, as one should naturally suppose 
is shown by the fact, that, while the law strictly enacted the 
delivery, yet this delivery was not inconsistent at least in our 
law with the retention of the deed by the grantor. Sembje, 
also, that the delivery may precede the sealing, though it is 
an experiment by no means to be recommended. The fact 
also that several parties to a deed may use the same seal on 
the same wax, goes far to disprove the supposition that 
sealing was in its earliest origin a mode of signing, which 
should have been distinctive and definite to be of any use, 





Corporate and official persons could also use this mode of 


authenticating documents to distinguish the signature from 
that given by them to their own private contracts. The fre. 
quent use of sealing documents for purposes of secresy would, 
however, soon’ suggest the transference of the seal to the interior 
of the document, as a solemn mode of giving it authority Its 
greater stability and permanence of impression than a bare writ- 
ten signature would soon confirm this application. Such an ex- 
pedient must have also suggested itself as an especial boon to 
the illiterate, to which class we owe the prevalence of the cus- 
tom amongst ourselves, Although morality and honour incul- 
cate equal attention to the fulfilment of all engagements once 
contracted, and to use deliberation only in making the promise, 
and not in its performance; yet jurisprudence desires proofs 
that no undue haste or influence has been used to create a duty 
of the class of perfect obligations. Hence, the seal would 
afford a proof of the solemn deliberation of the contracting 
parties, and would, in addition to all the previous functions, 
prove the enactment of the solemnity by its own profert with- 
out witnesses. This hypothetical origin and development of 
the custom in its first rise in the East is borne out by the 
actual development which the legal signification of the cere- 
mony has undergone in our law. 


The birth-place of the custom is the East. The practice o 
thus authenticating documents, which became prevalent on the 
Continent at the time of the Crusades, is considered to have 
been introduced—we should say, familiarised—by the pilgrims 
from Jerusalem. Its antiquity in the East is evidenced by 
several passages in Holy Writ: Jeremiah, c. 32; 1 Kings, c, 21; 
Dan. c. 6; Esth. ¢. 8. A solemn or official signature must 
have been eminently suited to the tastes of the ceremonious 
East. That this custom, with other usages of primitive civili- 
zation, spread over Europe at a very early period is exceedingly 
probable. It prevailed under the Roman Empire. The Gothic 
nations, however, do not appear to have adopted this custom. 
Thus, the Anglo-Saxons did not generally use seals. The illi- 
terate marked with the sign of the cross, The custom of seal- 
ing documents, then, with the other Roman elements and 
ceremonies of our law, was introduced by the Notmans, who 
were, says Blackstone, a “brave but illiterate nation.” Now 
this custom is to be attributed not so much to their deficiency 
in learning as to their contact with Roman France. Had the 
Normans never tasted the remains of Roman civilization m 
Normandy, they would not have known so useful a custom. 
But, while its origin was noble, the perpetuation of the custom 
by the Normans in England was owing to their low state 
of intellectual culture. Customs long survive the causes 
from which they haye sprung; and this remark is especially 
applicable to legal customs, which are so often interpreting 
the present by the light of the past. Records embody, 
and, therefore, perpetuate customs. Nor, if ceremonies 
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gd consequently the distinctness of their legal definition, 
which is 3 in the course of time naturally attained by a series of 

decisions, an objection to their continuance within 
bounds discreetly determined. The Roman formula of selling 
King Porsenna’s property by auction was not understood in 
livy’s time, although it was even then observed. It was an 
innocent fiction, however, from which no consequences of its 
own were perversely deduced by the Roman tribunals—a free- 
dom from perversion from which the doctrines we are now dis- 
cussing can by no means claim. 

The most ancient sealed deeds or charters recorded in our 
Jaw are that of Edwin, a.p. 956, which related to lands in Ely, 
and that of Offa, whereby he gave the Peter-pence. One of the 
most ancient sealed documents extant is the charter of Edward 
the Confessor to Westminster Abbey. Lands could be conveyed 
in Saxon times without writing, although deeds were some- 
times used for that purpose. The Normans introduced seisin, 
in imitation of the feudal investiture, as an indispensable cere- 
mony to pass an estate in land, and they also generally used 
deeds in imitation of the breve testatum of the feudal laws: 
writing, however, was not indispensable until the passing of 
the Statute of Frauds. The Normans also sealed their written 
documents and about the period of the reign of Edward the 
First every freeman had his particular seal. Arms, however, it 
isconfidently stated, were not used until Richard the First in- 
troduced them. But this is by no means likely to have been 
the case among a military people accustomed to flags, banners, 
and military emblems. A seal itself is ex vi termini an official 
ordistinctive mark. But the use of coats of arms generally 
oly began to prevail from the reign of Cceur-de-Leon. 
When burghers began to acquire lands by purchase, they used 
seals as well as the nobility, and hence as the former had no 
emblazonment to display, sealing degenerated, it is said, into an 
empty form, all devices becoming obsolete and unnecessary. 
This may be a true account of the matter, although, if seals 
were ever used as distinctive signatures, it is hard to see why 
the law shouid consider the loss of their essence, immaterial. 
We are strongly disposed to consider the unimportance of the 
device as indicating that a trace of the original use of sealing— 
namely, its secrecy—continued to pervade its character in 
law throughout ages that ceased to know or to interest 
themselves in its archeology. Moreover, witnesses although 
generally subscribing their signatures to deeds have never been 
held necessary for the due execution of these instruments—a 
circumstance which also goes far to show that the original use 
of sealing was secrecy, and that this incident of its origin 
influenced the legal character of the custom among those 
nations who adopted it. The same inference is also warranted 
from the fact that several parties might use the same seal. 
This could never have been the law if sealing in its origin was 
4 signing, which, of course, should be distinctive and definite, 
but is readily accounted for on the hypothesis that sealing was 
first used in contracts and dispositions of property as it is now 
for such virtue as it may possess. 

Our account, then, of this custom is that it appears to have 
first prevailed in its birth-place, the East, for the sake of secresy ; 
that it was soon transformed into a formality; that as a for- 
mality it was transferred by the East to the Romans, who 
transmitted it as such through their colony, Gaul, to the 
Normans; and they continued it as a substitute for signature— 
the ceremony being a convenient cloak for an ignorance of let - 
ters. It has been thus perpetuated to the present day as a cere- 
monious signature to which peculiar advantages are attributed 
by the law, Its prerogatives over oral or written contracts we 
have before enumerated, while the fact of its including signature 
was decided in Cherry v. Heming, 4 Exch. 631; 19 L. J., 
Exch., 63, which determines that sealing is a signing within 
the meaning of the Statute of Frauds, or at least, that deeds 
re not within the purview of that statute. 





A deed, then, has always been regarded by our law as the 
most perfect and solemn form of contract between citizens. 
At first, it denoted a concluded and conclusive transaction . 
Afterwards, it was used for bonds and covenants, conventus, 
contracts of especial solemnity to be performed in futuro. 
Now, while it is desirable that reremonies should be held in- 
dispensable to evidence the legal completion of a conveyance 
they can by no means be deemed necessary for contracts to be 
fulfilled in futuro, as such delays are inconsistent with the ex- 
pedition necessary to be used in commercial transactions. In- 
expedient, then, as any division of contracts into distinct classes, 
each having peculiar rights, must be considered upon grounds 
of commercial policy, such a classification, nevertheless, would 
have occasioned but little complication in our law, if its appli- 
cation was limited to the single point of determining whether 
the instrument or form of contract in each case were a deed or 
not. But when the law classified its own inferences by this 
technical standard, the effect of such a proceeding was, as a 
general rule, to defeat the intention of the contracting parties. 

Thus, when the law, until recently, declared that breaches 
of trust, although the trusts were created by deed, were, never- + 
theless, only simple contract liabilities on the part of the trus- 
tee, and, therefore, that the cestuisque trusts could be indemni- 
fied out of the assets of the trustee only in an order puisne to 
all his engagements under seal, the absurd consequences to 
which the original distinction of contracts into two classes led 
are obvious. ‘Confusion worse confounded” followed also 
from a threefold division which the law made of covenants 
themselves into express and implied, real and personal, transi- 
tive and intransitive. All this complication originated in the 
separate use of agreements under seal, unconnected with any 
actual conveyance. The qualities of a deed were thus im- 
ported, according to a legal sliding scale, into all instruments 
under seal, in proportion as these savoured of the realty, or 
approximated to the nature of an actual grant as distinguished 
from a promise. Thus the use of the word heirs in a covenant 
gave it priority in the administration of the covenantor’s assets, 
over covenants in which the heirs were not mentioned; and 
this distinction exists to the present time; Richardson v. Jen- 
kins (1 Drew. 477.) 

Whether the courts were justified in developing to such an 
extent the germ of a technical mode of evidence is now too 
late to inquire. The only question is, whether the extravagant 
results to which the doctrine has been pushed, may not be 
better amended by an eradication of the doctrine itself—the 
fons et origo maié—than by positive legislation applied to 
exempt special cases from its pernicious operation. 

[In a future article we shall endeavour to give some detailed 
account of the inconveniences which result from the present 
unscientific classification of debts, into debts by specialty ond 
debts by single contract. ] 


— ———_—<——— —— 


The English Law of Bomicil. 
(By Otitver SterHen Roonp, Esq., of Lincoln’s-inn, 
Barrister-at-law. 
VI. (Continued). 
ComputsorY Domicit. 

I am supported in my doubts as to the conclusiveness of 
the decision in Arnott v. Groom referred to, ante p. 199, by 
the fact that that able judge Lord Jeffery differed from his 
learned coadjutors, and made some most striking observations 
upon the reasons for such difference. He regarded the ease 
as one of great nicety, inasmuch as it involved the tact of 
the matrimonial engagement; an intention in futuro “ coupled 
with actual residence.” ‘ We are all agreed,” he said 
“that to constitute a domicil there must be the fact 








of residence at the time of the death and also a purpose on 
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the part of the defunct t to ) have continued that residence.’ 
Where both concur, nothing else is necessary ; 

these are essential requisites, but they are the whole. Now, 
we have both requisites here. It is said to be quite clear 
that the lady must be held to have a Scotch domicil at least 
up to the date of her engagement with the future English 
husband, or at least up to the time when she went last to Eng- 
land in 1839. Jam not entirely of that opinion, that domicil 
was not that of choice, nor was it that of birth; it was 
the derivative domicil chosen by her mother, and I am quite 
clear that such a domicil may be renounced with greater 
facility than that of birth or individual election; for it is 
that domicil impressed by the choice of a legal guardian. 
Consider how absurdly early the pupillarity of females ex- 
pires in this country, viz. at twelve years of age. It 
is hardly to be thought that this lady, as soon as 
she became a minor pubes, would assert an opinion upon 
the subject. Her domicil was no longer necessarily that 
of her mother, which I rather think continued to be 
Scotch, and the two can no longer be looked upon as 
the same or as the mother having the power to create 
‘the domicil for her daughter. ‘They were only two 
friends living voluntarily together, independent of one 
another, and there might have been a radical diversity in 
the animus of each. Suppose the daughter should have in- 
dicated a wish to live out of Scotland, and the mother, 
seeing that, should break up her establishment, I have very 
little hesitation in saying that the short residence in Scot- 
land after she came of age would not be held as indicative 
of her intention to make that country her domicil of choice. 
T cannot admit what Lord Fullerton assumes to be the rule, that 
in order to make a domicil it is necessary to have some par- 
ticular spot within the territory of a law, that is, it is not 
enough that the party shall have an apparently continual 
residence there, but shall actually have a particular spot, or 
remain fixed in some permanent establishment. In con- 
sidering the indicia of domicil these things are import- 
ant, but they are not necessary as matters of general law 
to create a domicil, Many old bachelors never have a house 
they can call their own ;.there was the case of a nobleman 
who always lived at inns, and would have no servants but 
waiters, but he did not lose his domicil on that account. If the 
purpose of remaining in the territory be clearly proved 
aliter, a particular house is not necessary. Suppose a person 
like Dr. Munroe, (Munroe v. Douglas, 5 Mad. 379), but not 
having maladies making it hazardous for him to live in his 
native country, had proposed purchasing a property in the 
Highlands, and comes home from India without the least in- 
tention of returning, pays a visit to the north, and sends 
notice to have his house put in order, he dies before getting 
home, could it be doubted that he had acquired his Scotch 
domicil ? * He comes back to Scotland, the country beneath 
the shade of whose law and within whose bosom he means to 
die. The purpose of marriage was a serious purpose, it is 
on the record, and I am not moved by the fact that the 
marriage might be broken off. The fact is, it was not 
broken oif, Is this purpose not an inducement to change 
the domicil, though probably the engagement might have 
been disregarded, especially if there was delay between 
courtship and marriage. The case which illustrates best the 
ground on which I go is the case of a person having re- 
ceived an appointment of honour and emolument of a 
settled and permanent nature in another country, and re- 
quiring a residence in that country, but dying before being 
formally inducted into it or entering upon its duties. 
Take the case uf a person in orders who, receiving presenta- 
tion to a living in England, sells off his furniture and house 
here (Scotland), and moves to the south. A certain in- 


. But, see upon this point the case of AUlorney-General v Dunn, 6 M, & 


factum put to so severe a test. 





W. 511, where a contrary opinion is expressed. 


terval inust, happen before he ¢ can be inducted into his living, 
He goes to England, spends several months, animus remanengi 


looking forward to his marriage with the church as the gon. " 


summation of his felicity, and with the intention of 

ata mature old age in the land of his adoption. But, the 
ceremony is not performed, and he dies before it can be, ] 
ask if that person shall not be held to have died domiciled 
in England. The statement of Pothier is express that if a party 
changes his domicilin consequence of permanent employment, 
the new domicil attaches to him the moment he comes into 
the new territory; I think the present case is just like such 
a spiritual betrothal.”’ 

It must be admitted that this case (Arnott v. Groom), 
was a most singular case, involving elements which rendered 
a decision upon it a matter of great difficulty, and neyer, 
I suppose, was the rule of the necessity of the animug ¢ 
The party, by the law of 
Scotland, which releases females from what is called the 
state of pupillarity at twelve, and males at fourteen years of 
age, was, sui juris, to retain or change her domicil as she 
pleased, and she certainly, by her marriage engagement, 
made a great advance (though unconsciously) towards doing 
so; but upon the decisions upon this subject, it is, I think, 
clear that it was an advance only and not a selection, 4 
contract without taking possession; and although Lord 
Fullerton’s observations were just as to the total uncertainty 
of the fulfilling of the marriage engagement, yet they 
appear unnecessary to support the decision come to, for it 
rested entirely on the ground that anything short of actual 
permanent residence, coupled with the intention to make it 
so, could not have changed Miss Stewart’s domicil from Seotch 
to English, assuming that her domicil of origin was lost, and 
that she acquired that of her only surviving parent. This 
was another difficulty, if not the chief one in the case, and 
is a somewhat new feature in the law in that respect. Such 
a case must, of course, often happen, where a woman 
becomes widowed with a young family, and is obliged, per- 
haps, on that very account, to leave her native country and 
seek under other skies the means of supporting and 
educating her children upon a scale of reduced expenditure, 
She would of course, as an independent person, as a feme 
sole, if she permanently resided in that other country, change 
her domicil and become domiciled there, and hence it seems 
quite in consonance with reason that such domicil should be 
imputed to the children as much as if their father were 
living and had pursued the same course, for at no time could 
they follow the domicil of more than one parent, and the 
act of God has only shifted the power to control the domicil 
of the minores from one natural guardian to another. With re- 
gard tothe observations made and the cases put by Lord Jeffery, 
they are assuredly very powerful and ingenious, but upon 
examination they seem rather to go to what his notion of 
the law of domicil is, or should be, than to what it is. 
I take the rule laid down by all the cases upon this subject 
to be express, that there must be an actual taking possession, 
without which no intention, however strong, can prevail; 
no, not even the starting upon the journey to take possession, 
for that is the very dying in itinere, so often discussed, and 
which starting for the intended destination has ‘been held 
not to operate as a total abandonment of the last domicil. 
If we look at it in this view, it is an answer to all the cases 
he puts. Suppose Dr. Munroe had purchased a house in 
Scotland, but died before he took possession, the very 
element to constitute the new domicil, namely, the taking 
possession, would be wanting; gnd so of the other cases. 
The question is, not the losing a domicil, but acquiring one; 
and if we do not acquire, we cannot lose, and as every one 
has at least a domicil of origin, that becomes his domicil at 
last, in the absence of all others. ‘Two points then are es- 
tablished by this remarkable case, first that 2 minor on the 





S223 2e 


om, 
osc 








it 










Six. 26, 1861. 


THE SOLICITORS’ JOURNAL & REPORTER. 


219 








BE of one parent follows the domicil of the other, and 
next that an intention, expressed by some act to reside in 
another country, unless it be coupled with residence in some 
particular spot of a permanent nature does not, on that 
minor coming of age, operate as the acquirement of a new 
one; vid. Robins v. Paxton, 6 W. R. £57. I have in a 

ious part of this chapter adverted to the general law as 
applicable to a married woman, to which I would now revert 
for the purpose of inserting some most valuable observations 
made by two learned Scotch judges upon this subject. The 
ease which gave rise to these was that of Ringer v. Churchill, 
which occurred in June, 1840, and is reported in the “* De- 
cisions of the Court of Session,” 2nd series, vol. ii., p. 307, e¢ 
geq., and they are the more valuable as they were corrected 
before being printed, by the judges themselves, The cir- 
cumstances of the case appear in the following extract. 
Lord Justice Clerk said, “‘ The facts of the case are shortly 
these :—Both the pursuer and defender are natives of Eng- 
land, where they were married and resided for some years 
afterwards. In 1822 as it is alleged, the defender Mrs. Ringer 
eft her husband, went abroad, and has been guilty of 
adultery, especially at Antwerp, in Belgium. The pursuer 
came to Scotland in 1838, and after he had resided there 
above forty days,-he instituted the present action for the 

ose of dissolving the marriage on the ground of adultery, 
and the defender was fully certiorated (certified) of this pro- 
ceeding, a copy of the summons having been communicated 
to her personally while residing abroad. Appearance has 
been made for her in the action, and defences have been 
lodged which in pointed terms deny the allegations of the 
summons and maintain that the defender not having been 
guilty of the crime of adultery, there is no ground for in- 
stituting a process of divorce. A proof having been 
allowed by which the pursuer alleges that the guilt of the 
defender is established to have taken place at Antwerp, 
Lord Fullerton as Lord Ordinary in the cause took the case 
to report in consequenee of the objection having been raised 
in another case then depending in the court. His lordship 
teported the cause on the question of the competency of the 
action under such circumstances, and the point was ordered 
tobe argued before the whole court. The pleas maintained 
by the defender are, first, that this court has no jurisdiction 
to give a decree in this action in respect that the defender 
was not duly domiciled here (Scotland), at the date of the 
action, and was not personally cited. Secondly, that even 
assuming her domicil in respect of her husband, still it being 
merely fictitious, decree of divorce cannot be given on 
account of acts committed in a foreign country. 

(To be Continued). 


——_<--—_—_—- 


The Courts, Appointments, Promotions, 
Vacancies, Xe. 


COURT OF CHANCERY, 
(Before the Lonp CHANCELLOR and the Lorps JUSTICES OF 
APPEAL.) 
Jan. 21.—Cook v. Sturgis—The circumstances of this case 
are stated ante, p.201. An application was now made on behalf of 
. Commissioner Law to set aside the writ of prohibition 
granted by Lord Cranworth, when Lord Chancellor, restraining 
the Commissioner from dealing with certain funds in the In- 
solvency Court. The case is remarkable for the conflict of 
Jurisdiction between the two Courts. The facts have so fre- 
quently been reported that it is unnecessary to recapitulate 
em. 
The Court reserved its judgment. 





‘ COURT OF COMMON PLEAS, Westminster. 
(Sittings in Banco, before Lord Chief Justice Erux, and 
Justices Witt1aAMs and Kratina.) 

Tan. 18.—-Erle v. Hi -—Champerty.—In_ this case the 








plaintiff by his declaration averred that he had, as the attorney 


of the defendant, advanced large sums of money, and incurred 
great liabilities, in addition to his costs and charges as an 
attorney, in enabling the defendant to recover possession of 
certain estates and property of considerable value; and that 
he had agreed so to do upon condition that the defendant 
would pay to him, over and above all legal costs and charges 
incurred, a sum of money according to the interest and benefit 
accruing to him from possession of the estates and property, 
and sufficient to compensate the plaintiff for making the ad- 
vances, incurring pecuniary liability, and devoting his utmost 
skill, care, and labour in instituting and carrying on proceed- 
ings. That the plaintiff succeeded in recovering for the defend- 
ant possession of the whole of the estates, of the yearly value 
of £8,000. And the plaintiff claimed to be entitled to thesum 
of £30,000 over and above all his legal charges. 

The defendant pleaded payment and satisfaction of the 
plaintiff’s legal costs and charges as his attorney and solicitor, 
and that the plaintiff had not delivered a signed bill of his 
demand one month before the action according to the statute. 

To these pleas the plaintiff demurred. 

Shortly after the plaintiff's ease was opened, 

The Curer Justice interposed and stopped the argument. 
He said the declaration was clearly bad, inasmuch as the 
money to be paid was to be paid out of what the property 
recovered realized. It therefore came within the statute of 
28 Edward I., chap. 11, against champerty and maintenance of 
suits. Judgment must therefore be for the defendant. 





COURT FOR DIVORCE & MATRIMONIAL CAUSES 
(Before the JupGe ORDINARY.) 


Jan, 22.—Gurney v. Gurney—lIn this case a decree nist 
having been made for the dissolution of the marriage, 

The Solicitor-General applied that the decree might be sus- 
pended to give an opportunity for a future application as to the 
respondent’s property. A petition on the subject had already 
been presented by Mr. Gurney. The petitioner’s advisers had 
been rather perplexed as to the proper mode of proceeding, 

The JupGe-Orpinary said there was no precedent as to 
the practice. No such jurisdiction as that conferred upon him 
with regard to property had ever been exercised before, and 
the clause conferring it was most embarrassing. He was called 
upon to deal with property without any indication of the 
principles by which he was to be guided. He was navigating 
a new sea, without either chart or compass. His lordship also 
complained that the petition set out a long settlement and a 
will without any abstract of their effect. 

The Solicitor-General said that the petition had no reference 
to the settled property, but to the property which Mrs. Gurney 
possessed in her own right under a will. 

The Jupen-Orprnary.—Then, I suppose the settlement 
was inserted because it was supposed that I might be a person 
of curious habits, and might like to read it over, although it 
had nothing to do with the case. His lordship also suggested 
that some evidence as to the husband’s income should. be laid 
before the court. There could not be much difficulty in the 
matter, as probably the facts were not controverted. The 
proper course would-have been to have included a prayer as to 
the property, in the prayer of the original petition. 

The Solicitor-General_—The petition shall be made more 
full and more short. 

The decree was accordingly suspended. 


Jan. 23.—Richards v. Richards and Jones. — An appli- 
cation was made in this suit that under the 40th section 
of the Divorce Act, 1857, the issues therein might be 
sent down for trial to the Shrewsbury assizes, The petition 
was by a husband for a dissolution of marriage. One ground 
of the application was that, if the case were tried in Londonin 
the usual course, it could not come on for hearing before the 
petitioner was obliged to leave the country. Another ground 
was that a number of important witnesses lived at Aberyst- 
with, and could not be brought to London without great ex- 
pense being incurred. 

The Jupge OrprnaRyY said that the Legislature intended the 
whole matter to be referred to this Court; but all the common law 
judges were now judges of this Court. It seemed to him that the 
meaning of the 40th section was that where questions of fact 
were in issue, which might be determined at a much more 
moderate expense in the country than in London, the Court 
should have power to delegate the trial of those questions in 
the same manner as the Court of Chancery. <A fact so tried, 
and decided by a jury, would be treated as a fact in the cause. 
The judge who tried the cause would have power, as in issues 
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directed by the Court of Chancery, tocndorse upon the recurd 
any special matter that was necessary to be brought to the 
notice of the Court. It would’be much more expensive to try 
this cause in London than in Shrewsbury. 

His Lordship then made the order for the trial of the issues 
in the cause at Shrewsbury before a special jury. 





MIDDLESEX SESSIONS. 

Jan, 21.—The January adjourned sessions commenced this 
morning at Clerkenwell, before Mr. Bodkin, Assistant-Judge, 
Mr. Payne, Deputy, Mr. Pownall, Chairman, and the follow- 
ing magistrates:—Dr. Bateman, Mr. H. Harwood Harwood, 
Mr. Parbury, Mr. E. E. Antrobus, Mr. Dixon, Mr. Henry 
White, Mr. Rigg, Mr. Marshall, Sir J. Tyler, Sir C. D. Cross- 
ley, Mr. Stazey, Mr. Rankine, Mr. Hogarth, Mr. Arthur Bal- 
lantine, Mr. Goodhart, Mr. W. P. Bodkin, Mr. Sambrook, and 
Mr. Wyatt. 





Mr. Serjeant Tozer, of the Norfolk circuit, has been ap- 
pointed to the vacant recordership of Bury St. Edmund's. 

Mr, John Tattersall Auckland, of Eastbourne, Sussex, has 
been appointed a Perpetual Commissioner for taking the 
acknowledgments of deeds by married women, for the county 
of Sussex. 

Mr. Thomas Avison, of Liverpool, has been appointed a 
Perpetual Commissioner for taking the acknowledgments of 
deeds by married women for the County of Lancaster. 

Mr. George Augustus Bragg, of Moretonhampstead, Devon, 
has been appointed a Perpetual Commissioner for taking the 
acknowledgments of deeds by married women for the County 
of Devon. 

Mr. Thomas Bradley Chambers, of Brighouse, York, has 
been appointed a Perpetual Commissioner for taking the 
acknowledgments of deeds by married women for the West 
Riding of the county of York. 

Mr. Spencer Murch Cox, of Honiton, Devon, has been 
appointed Perpetual Commissioner for taking the acknow- 
ledgments of deeds by married women for the County of 
Devon. 

Mr. Anthony Portington, of Alford, Lincoln, has been ap- 
pointed a Commissioner for taking the acknowledgments of 
deeds by married women for the parts of Lindsey, in the 
county of Lincoln. 

Mr. Robert Lowe Grant Vassall, of Bristol, has been ap- 
pointed a Perpetual Commissioner for taking the acknowledg- 
ments of deeds by married women for the city of Bristol and 
the county of the same city, also for the counties of Somerset 
and Gloucester. 





It is stated that in pursuance of the rule obtained in the Slave 
caseon Tuesday, the 15th inst., amessenger of the Court of Queen’s 
Bench proceeded on Saturday last from Liverpool by the Cunard 
steamer for Canada; and that Anderson will be brought over, un- 
less it shall so happen that he has been liberated by the Court 
of Common Pleas in Canada before the messenger arrives out. 


———_—@——_— 


Recent Decisions. 


EQUITY. 
INsOLVENCY—RIGHT OF SINGLE CREDITOR AS PLAINTIFF. 
Davies v. Snell, M. R., 9 W. KR. 209. 


In Heath v. Chadwich, 2 Phill. 649, Lord Cottenham decided 
that a creditor of an insolvent could not maintain a suit 
respecting property belonging to the insolvent and vested in 
the assignee in insolvency, even though the bill proceeded upon 
the ground that there had been collusion between the assignee 
and the pacty against whom relief was sought. In ordinary 
cases it would, no doubt, be highly inconvenient that any 
_ereditor, or any number of creditors less than the whole, or 
the insolvent himself, should, be able to institute a suit in 
respect of any property or right belonging to the insolvent— 
all his rights and property being vested under the Act in his 
assignee. 


In’ Davies v. Snell exactly the same question arose. The 


bill was filed by one creditor of an insolvent debtor, after the 
insolvency, against the assignee of certain property which be- 
longed to the debtor, and which he had, as alleged, fraudulently 
assigned to this defendant, and also the assignee in insolvency, 
who had refused to institute a suit except upon being in- 


ee 
| demnified by the plaintiff, which was impossible on account 
of the plaintiff's circumstances: he now sued in formd 
peris. “The plaintiff,” said Sir John Romilly, M.R. “ had no 
locus standi in this Court; nor could the Court enter into the 
| question whether the assignee had acted rightly in refusing to 
institute a suit.” 

Heath v. Chadwick; Kaye v. Fosbrooke, 8 Sim. 28; Major y, 
| Aukland, 3 Hare 77; and other cases, are to the effect that it js 
as incompetent to the insolvent debtor as it is to one of his 
creditors to file a bill in respect of his estate. In two recent 
cases, however, the question as to the right of an insolvent 
debtor in respect of any surplus which may remain after 
payment of his debts has been very fully considered in both 
the Appellate Courts: of Chancery. In Dyson v. Hornby, 7 D, 
M. & G. 1, (1854), 3 W. R. 439; a sum of money belonging 
to the insolvent’s estate was in court, and was more thay 
sufficient for the payment of the debts under the insolvency; 
and the question was whether it was competent to an insolvent 
debtor, or any person claiming under him, by proceedings in 
the Court of Chancery, to intercept the title of the assignee 
under the insolvency to receive the property of the insolvent; 
which was decided in the negative, Lord Justice Turner 
agreeing (Lord Justice K. Bruce, however dubitante) with 
the Vice Chancellor Stuart, from whose decision the appeal 
was brought. In Wearing v. Ellis, 6 D. M. & G. 596, Lord 
Cranworth decided that the devisee of an insolvent debtor who 
had taken the benefit of the Act and obtained a release in 
full from all his creditors, could sustain a bill in respect of 
surplus real property, which had been conveyed by the official 
assignee, without going through the process of applying to the 
Insolvent Court for an order revesting the property in the 
assignee of the insolvent. In these cases it was insisted upon 
in the judgments of Lord Justice Turner and of Lord Cran- 
worth, that the Court of Chancery has nothing to do with the 
administration of the estates of insolvents. In the last 
mentioned case Lord Cranworth relied upon the fact that the 
real estate in question had been got out of the official assignee 
by his own conveyance, which circumstance distinguishes the 
case from ali the other cases to which we have referred. In 
Wearing v. Ellis, moreover, the insolvency in truth was at an 
end, the creditors having all released the insolvent’s estate. 


REAL PROPERTY AND CONVEYANCING. 
SPECIAL Occupancy, 
Reynolds v. Wright, 9 W. R., 211. 

A branch of law, in which decisions are neither very 
numerous nor very recent—that of special occupancy—has 
been illustrated and settled in a recent case decided by the 
Lord Chancellor. The proposition newly laid down is this, 
“that there may be a special occupant of an equitable estate 
pur autre vie; although the legal estate be in the trustee.” 
This was deduced immediately from the 3rd section of the 
Wills Act, coupled with the rule that all the sections of the 
Act, both the new matter, the re-enactments and the consolida- 
tion, are to be read together. It seems, indeed, difficult to 
draw any other conclusion from the language of the 3rd 
section, but how far ingenious doubts may be thrown upon the 
meaning of the 6th clause, and of the 12th of the Statute of 
Frauds, which it repeals and re-enacts, may be found from 
the report of the case referred to of Reynolds v. Wriglt. 
The circumstances of the case were these: Lands were de- 
mised to E. S., her heirs and assigns, for three lives, and the 
life of the survivor. E. S. by will devised this freehold lease 
to and to the use of two trustees, their heirs, executors, 
administrators, and assigns, in trust for B., his heirs, executors, 
administrators, and assigns. B., who was illegitimate, survived 
E. §., and died intestate, and without having been married, in 
the lifetime of the cestuis que vie. The plaintiff claimed the 
estate as administrator of B., and filed a bill praying for an 
injunction against the defendants, the executors of E, §.’s will, 
who had commenced an action of ejectment. The defendants 
demurred to the bill. The plaintiff, as administrator, appears 
to have grounded his claim on his alleged character of special 
occupant. ‘Two points were agreed upon—one, that the estate 
was an equitable one; the other, that had it been possible for 
B. to have had an heir, the heir of B. would have taken a 
special occupant. But, B.’s illegitimacy rendering him un- 
able to transmit any heritable” capacity except to 
own children, of whom he had none, the administrator 
claimed to be special occupant, as being expressly men- 
tioned in the original gift. It appears from the report 








(p. 212), that this was the view adopted by the Master 
of the Rolls, He held B.'s administrator entitled by special 
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gecupancy, and refused the demurrer on that ground. But the 
[ord Chancellor on appeal distinctly says that in this case 
there could be and there was no special occupancy. It is 
observable that the Lord Charcellor, in delivering judgment, 
cites the limitation to B., as if it were to B., “his heirs and 
s;” whereas in the statement of the report it is found to 
be to B., “ his heirs, sequels in right, executors, administrators, 
and assigns;” and then proceeds to say that (B. being without 
an heir) “‘ here upon the death of the grantee of a subsisting 
estate pur autre vie, there is no special occupant and 
there can be no special occupant.” ‘The reasons why the 
intiff, the administrator of B., did not and could not 
take in the character of special occupant are not given. 
Whether, therefore, or not, the decision proceeded on the ground 
that the word “ heirs,” occurring in the grant, rendered the word 
“administrator” inoperative, and mere surplusage, and that, as 
there could be’ no heir, the limitation wholly failed—we are 
left to conjecture. That an executor or administrator as such, 
js not incapable of taking even a freehold lease as special occu- 
pant, is abundantly clear from the cases of Ripley v. Water- 
worth, 7 Ves. 425; and Fitzroy v. Howard, 3 Russ. 230, and 
may be inferred from the language of the Wills Act itself. In 
the present case the administrator though he failed on 
appeal,‘in his character of occupant, was held to have suc- 
ceeded under the clause in the Act of Parliament, and thus the 
decision of the Master of the Rolls was upheld. The Wills 
Act provides that “ in case there shall be no special occupant 
of any estate pur autre vie, it shall go to the executor or admin- 
istrator of the party that held the estate thereof by virtue of the 
grant.” In this case, the Lord Chancellor held that there was 
nospecial occupant, and that the plaintiff was entitled to the 
property by virtue of the statutory right. 

To meet the case which the plaintiff thus, in the end, suc- 
ceeded in establishing, the defendants were put to great diffi- 
culties. Their main contention was that they had the legal 
estate in themselves; that there could be no special occupancy 
of an equitable estate, consequently that the plaintiff had no 
locus standi in equity. Another argument was of this kind. 
They relied upon an opinion expressed by the Master of the 
Rolls, to the effect that under the Wills Act, they, the defen- 


dants, must fail, but that it was a question whether the plaintiff 


could have succeeded under the Statute of Frauds. If that 
were so, they said that the words upon which his Honour 
decided the case were the same in both statutes; viz., the 
following :—“ And if no such devise thereof be made, the same 
shall be chargeable in the hands of the heir, &c., as assets by 
descent.” Here no devise was made, and there was no heir; con- 
sequently the holders of the legal estate claimed to be entitled 
for their own benefit. The clause, “in case there be no special 
decupant thereof,” they argued, must be held to mean, in case 
no special occupant were pointed out in the grant, that is to 
say, in case there were no words of limitation in the grant at 
all, To these arguments it was answered that the Wills Act 
_ special occupancy to apply to equitable estates. 
mdly, the observation ef the Master of the Rolls 
teferred to the well known circumstance that there was 
Scasus omissus in the Statute of Frauds which the Wills Act 
was intended to remedy; finally it was argued, though as it 
turned out erroneously, by the plaintiff, that he was a special 
Sccupant. It is somewhat remarkable that in a note to Jones 
¥. Goodchild, 3 P. Wms. 33, the point involved in this case 
was anticipated and discussed by the learned reporter more 
acentury ago. He puts the case of a church lease for 
three lives given to 2 bastard and his heirs, and then the bas- 
tard dying intestate and without issue; what, he asks, becomes of 
the lease? Does it go to the administrator of the bastard? or 
to the Crown? or does the limitation to the heirs make any 
difference? or is it casus omissus out of the Statute of Frauds? 
or lastly, is the lessor entitled on the principle that the lease 
is determined? ‘To these queries we are now enabled to 
answer, that the estate does go to the administrator of the 
, not, however, by law but by modern statute; that the 
limitation to the heirs is material; and that the casus omissus 
in the Statute of Frauds, if it would have applied to this case 
at all, is now remedied by the statute of 1 Vict. c. 26. It seems 
highly probable that this is among the last cases upon this sub- 
Ject which can come before the Courts. The decision that 
equity follows the law in the case of special occupancy appears 
to bring within the purview of the Wills Act any possible 
ption of an estate pur autre vie, Even the very artifi- 
y conceived cases, stated in Peere Wiliams, has now, in 
natural course of events, actually occurred in practice, and 
been settled by judicial decision. 
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COMMON LAW. 
JURISDICTION OF MacisTRATES — SUMMARY CONVICTION 
FOR AN AGGRAVATED AssauLtT—16 & 17 Vicr. c. 30, 
s. 1. 
In ve Thompson, 9 W. R. Exch. 203. 

In this case an important and interesting question was dis- 
cussed, with regard to the proper administration of the law by 
which outrages on the person are punished. And it will be 
seen that the Court of Exchequer are not of one mind as to 
the consequences of evidence being given on a charge before 
justices of assault and abuse, establishing that the crime of 
rape had been in fact committed by the person charged on the 
woman assaulted. 

The point did not come under the Court for the Considera- 
tion of Crown Cases Reserved (the usual tribunal for the clear- 
ing up of doubtful parts of the criminal law), but arose in the 
Court of Exchequer, on a motion for a habeas corpus to 
bring up the body of a prisoner who was confined in conse- 
quence of his conviction for an aggravated assault, by justices 
at petty sessions. The proceeding before the magistrates was 
taken on an information which charged the defendant with 
having unlawfully assaulted and abused one A. T.; and after 
the case for the prosecution had been opened by the attorney 
employed, the attorney for the person charged raised an 
objection that the facts charged would (if proved) establish 
the crime of rape to have’ been committed, which would oust 
the jurisdiction of the justices. This objection was overruled; 
evidence to the effect above suggested given by the prosecu- 
trix; and the person charged was sentenced to six months’ im- 
prisonment, as for an “aggravated assault,” under 16 & 17 
Vict. c. 30, s. 1; which allows assault upon females of such an 
aggravated nature as not properly to be dealt with by the in- 
fliction of a fine of £5, under 9 Geo. 4, c. 31,8. 29, to be 
punished summarily by the magistrates with a larger fine or 
with imprisonment, (with or without hard labour) to the extent 
of six months. It was, in support of the conviction, now con- 
tended that the word “abuse,” in the information above refer- 
red to, might be treated as surplusage, and being so treated, that the 
prisoner was lawfully convicted of an aggravated assault, under 
the above statute; while, on the other side, it was insisted that 
the word “abuse” was material, and showed that some- 
thing had been done beyond an assault, and that consequently 
the magistrates had no jurisdiction. On this point the Court 
were equally divided, and the grounds of this discrepancy will 
appear from the following breviate of their judgments. 

The Chief Baron and Mr. Baron Wilde were both of 
opinion that the conviction was bad. They remarked that the 
provision in 16 & 17 Vict. c. 30, was an extension only with 
regard to the punishment, of 9 Geo. 4,c. 31, s. 27, in which 
the expression used was a common assault, 7.e., an assault not 
accompanied by any circumstances which gives to the assault 
the distinctive character of an intention to commit a crime 
such as rape, murder, and the like. The expression used in 
the later Act “aggravated assault” referred, they thought, 
enly to a common assault of a violent and severe kind, not to 
ene complicated with an intention to commit a specific crime. 
For over the latter species of assaults magistrates have no 
jurisdiction and ought to send the case for trial at the sessions 
or assizes. We are of opinion further that the charge itself 
(in the case now before the Court), that of assaulting 
and abusing, shows that the magistrates had no jurisdiction, 
and the accuracy of the charge was borne out by the evidence 
given. To allow the magistrates after this to proceed, would, 
on the one hand, be allowing them to send a man to prison for 
six months with hard labour under circumstances which he 
has aright should be inquired into by a jury; and on the 
other, permitting them to pardon the offence of rape (for no 
further proceedings can be taken against the offender), by 
treating the matter as a common assault. If it is to be 
allowed that magistrates should shut their eyes to one part of 
a charge in order to give themselves jurisdiction, there is no 
offence however serious, even up to the crime of murder, which 
may not in this manner be withdrawn from the consideration 
of the proper tribunal. 

On the other hand, Barons Bramwell and Channell came to 
the opposite conclusion; and held the conviction to be good. 
Had the charge indeed been one of rape, the magistrates 
should simply have dismissed it or committed the person 
charged for trial, and could not have convicted him of an 
assault; and the case would have been the same had the 
charge been of having committed an assault with intent to kill, 
ravish, or the like; but the charge was that of assaulting and 
abusing, and the latter term has no technical meaning (for the 
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present purpose) confining it, when used: in reference to a 
woman, to sexual intercourse with her. It is a proof of this, 
that in 9 Geo, 4, c. 31, where the word is used in connection with 
the crime of rape, the word “carnally” is added. This word there- 
fore in the charge with which the magistrates dealt, may properly 
be rejected altogether, as having under the circumstances—the 
woman being of full age—no meaning whatever. Hence the 
eharge brought before the magistrates was a charge of assault, 
with which, under the statute, they were competent to deal; and 
with which they did deal, though probably they came to a 
wrong conclusion on the evidence, and shoul have committed 
thé prisoner for trial for the offence of rape. But, in point of 
law, it is possible to suppose them to have discredited the evi- 
den ze so far as it tended to establish the crime of rape, and to 
have believed only such as showed that a common assault of 
an aggravated kind had been committed. On this ground the 
conviction should be supported. 

It may be remarked that the Chief Baron in comparing the 
statutes,of Geo. 4 and Vict., appears to have been inaccurate in 
one respect. The provision in the earlier statute only allows 
the justices to inflict a fine to the extent of £5, or, in default, 
imprisonment for two months (not three as stated in the judg- 
ment). The Act of Victoria differs not only in allowing a 
larger fine (£20) to be imposed, but also allows the punishment 
to be either by imprisonment or fine at the discretion of the 
justices. This distinction between the two Acts, perhaps, 
somewhat weakens the argument of the Chief Baron, so far as 
it depends upon the assaults intended by the later Act being 
aggravated assaults of the same character, as those referred to 
in 9 Geo. 4, c. 31,5. 27. 

It may further be observed that one difficulty which seems 
to have been felt by those barons whose opinion was in favour 
of the conviction, was as to how they could consistently with 
the decision of the Queen v. Bolton (1 Q. B. 66), review upon 
affidavits the judgment of the magistrates upon the facts 
brought before them in evidence, so as to separate the evidence 
as to an assault from the evidence as toarape. The decision 
come to in the case referred to, was that where there was a 
conviction regular in form and practice, and in a case over 
which the justices clearly had jurisdiction, the Court of Queen’s 
Bench will not interfere or look at affidavits impeaching the 
correctness of their decision. But (as remarked by the Chief 
Baron) neither does that case nor any other ‘authority prevent 
the Courts at Westminster from considering the question of 
jurisdiction on affidavits or otherwise. 


= 
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Correspondence. 


oo 


TITHE RENT-CHARGE.* 


The construction to be put upon the words “in arrear and 
unpaid” must be a literal one; and if the rent-charge is in ar- 
rear and unpaid for twenty-one days, the owner may distrain 
after giving ten days’ notice to the tenant in possession. 

By the 6 & 7 W.4, c. 71,s. 81, it is enacted that in case the 
rent-charge is in arrear and unpaid for twenty-one days next 
after any half-yearly day of payment, it shall be lawful for the 
person entitled to the same, after having given or left ten days’ 
notice in writing at the usual or last known residence of the 
tenant in possession, to distrain upon the lands liable to the 
payment, &c., for the arrears of rent-charge, as for arrears of 
rent reserved on a common lease for years—with a proviso that 
not more than two years’ arrears shall at any time be recover- 
able by distress, 

By the 23 & 24 Vict.c. 93, s. 29, the owner of the rent- 
charge is entitled to 2s. 6d. in respect of each notice; and by 
8. 30, the notice may be given in the manner provided by the 
therein recited Acts (of which the above is one) or the notice 
‘may be sent by the post in a registered letter to the office or 
usual place of abode of the person to whom it is addressed, 

Your correspondent, “ A Subscriber,” confounds the remedy 
by distress for rent with the remedy by re-entry for a forfeiture 
accrued by its non-payment, as it is in the latter case only 
that, in general cases, an actual demand of the rent must be 
made upon the land by the person entitled or his immediate 
agent. C. 








The 23rd & 24th Vict. c. 93, in no way affects the mode of 
recovering a tithe rent-charge. It merely facilitates the service 
of the notice required by the 81st section of the 6th & 7th 





® See ante, p, 204, 








in . Se ga 
Will. 4, c. 71, and authorizes a charge of 2s. 6d. to be mad 
for it. 

Beyond this notice, I take it that no demand of any kindj, 
legally necessary to entitle the owner of the rent-charge t) 
distrain. 

I think “A Subscriber” has not sufficiently considered thy 
although the 67th section of the Tithe Commutation Ag 
speaks of the sum payable in lieu of tithes as “‘ in the natuy 
of a rent-charge, &c.,” it also goes on to provide a special mode 
for its recovery. This is contained in the 81st section:—*]y 
case the said rent-charge shall be in arrear and unpaid for the 
space of 21 days next after any half-yearly day of payment" 
it shall be lawful to give the notice before referred to and dis. 
train. 

It appears clear to me therefore that the rent-charge is “jn 
arrear and unpaid” the moment after it becomes due, withont 
any demand of payment having been made, and consequently 
that at the expiration of 21 days, the tithe owner may proceed 
to give the required notice and distrain, 

R. H, 





APPOINTMENT OF NEW TRUSTEES OF 
CHAPELS, &e. 


Can you or any of your readers inform me whether there 
has been any decision upon the construction ot the 18th & 14th 
Vict. c. 28, which vests property held for religious or educa. 
tional purposes in new trustees without any conveyance, the 
appointment being merely evidenced by a short deed 
to the form given in the schedule to the Act. Mr. Lewin dog 
not mention this Act in his Treatise on the Law of Trusts and 
Trustees. A. G. P. 


» 


The Provinces. 


Rocupae.—At the sitting of the Rochdale County Coutt, 
on the 23rd inst., Mr. E. J. H. Craufurd, barrister, (instructed 
by Mr. Z. Mellor, town clerk of Rochdale), applied for a 
new trial in the case of Maden v. Catenach, which was heard at 
a previous court. Mrs, Maden was the daughter of the defendant, 
and her husband sued for a piano, valued at £6. On Mn 
Maden getting into the box to give evidence, on the former hear. 
ing Mr. Standring, solicitor for the defendant, asked if she be 
lieved in a God, and in a future state of rewards and punish 
ments. Mrs. Maden replied in the negative; and thereupon his 
Honour (C. Temple, Esq.) non-suited Mr. Maden, with costs 
The learned counsel having now put in an affidavit, se 
ting forth on the part of Mr, Whitehead (solicitor on the 
former hearing), what then took place, made aflong statement, 
and cited a number of authorities maintaining that in British 
courts of law, where a plaintiff's own rights were eoncerned, the 
law did not permit an inquiry into his religious belief, and there 
fore on that ground did not permit an objection to his suit. 
What the law did was this: it stepped in in such cases 
when the rights of others were concerned.—His Honour re 
marked that in a case like that he had not the slightest wish 
to close the mouth of any one. A non-suit was sccepted, and 
the opposite side asked for costs, and, as a matter of cours, 
he gave them. It was not correct that the Court, on its om 
motion, had taken the interrogatories into its own hand, 
then awarded costs.—Mr, Craufurd then briefly asked for 4 
new trial.—Mr. Standring having opposed the application, his 
Honour gavejudgment : The case, he said, came before him sim 
ply on the ground that he had committed a mistake in the law 
of the land, and that a witness to whom objection had been taken, 
had been improperly refused to be allowed to give her testimony. 
Now, his object on all occasions was to peform his duty, in the 
administration of the law, in a fair and impartial manner, In 
that case he could not be charged with any prejudice in 
matter, for he knew nothing of the parties until they came be- 
fore him; nor did he learn the position the case lad ass 
until weeks afterwards, when, as they might guess, some one 
was good natured enough to send him the public paper 
The learned counsel had said that the question was one 
common law, and that that law was elastic, and not to be 
judged with the strictness of olden times, He admitted that m 
a degree, but not to the extent of the learned counsel’s argi- 
ment. The common law was elastic as regarded the circum 
stances and changes of society, but not as applied to a pra: 
ciple. The common law in such ja case as this, as he 
gathered from Justice Buller, was, that a witness must bell 
in the existence of a God, in the obligation of an oath, and in 
future state of rewards and punishments, so as to secure # 
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imply a responsibility to God for the truth of the evidence 


gen. The oath, as now given, concludes with the words, 
§o hel 


p me God.” The old form concluded with the words, 


W§ help me God on his holy doom or day of judgment.” 


That was no doctrine of his; it was the law, and he had no 
to alter it. He had simply administered it, and as the 
islature had acknowledged that to be the common law, he 
could not meddle with it. His Honour then cited the case of 
@michund v. Barker, aud the opinions of Lord Coke, Chief 
Justice Hale, and others; and concluded by refusing to grant 
a new trial, and gave costs to the opposite party. 


$$$ —————_— 


Eveland. 


THE PROFESSION AND LANDED ESTATES COURT. 


The Australian Land Registration plan does not appear to 
find favour with the lawyers, whatever may be its merits in the 
eyes of economists. Probably the profession in Australia con- 
sider it a rash attempt to put an end to conveyancing; and 
they know that land does not resemble government stock, and 
cannot be assimilated to it, or treated like it. It may be that 
ina newly civilized country, where society is young, sales and 
mortgages constitute the whole transactions in land: but it will 
be soon discovered in our flourishing colony, that the exigencies 
of property and of family will render settlements of all kinds 
necessary—the “ paternal estate ” will become valuable, beyond 
money value, even tothe Australian. The essence of feudalism 
must eventually re-appear in British society, even at the Anti- 
podes. ‘Then it will be owned that estates do not resemble the 
Three per Cents in any degree whatever. We take it that the 
jawyers there are alive to these considerations, and therefore 
view Mr. Torrens and his complete-looking schemes with 
some suspicion. 

But as a parallel has been drawn, and will continue to be 
drawn, between the new registration system in Australia, and 
the system of parliamentary title which has been in force in 
the Incumbered or Landed Estates Court (as it is now called) 
in Ireland, for some ten years past, it may be well to show how 
far the latter system interferes with the profession in Ireland, and 
in what light they regard it. In order that this may appear, 
‘we must look back into the history of the Incumbered Court, 
to its foundation under the Act of 1849. 

Many old heads thought that Act somewhat revolutionary, 
and repeated the old question, “ Suppose this Court should sell 
the estate of A., grant it with parliamentary title to B., and 
with the proceeds pay off the debts of C.?” It required some 
three or four years of steady working experience to show them 
thatif the machinery is entrusted to cautious, learned workmen, 
and if a great publicity is given to all their proceedings through 
advertisement, and otherwise by the press, such accidents can- 
not occur, and such fears are groundless. If itinerant commis- 
sioners had indeed gone from one county to another, selling off 
all before them, in haste, mischief enough might have ensued. 
But the Act was worked by threegrave and prudent lawyers, the 
senior of whom was a Baron of the Exchequer; and if the ma- 
chine moved with some of the rapidity, it moved with all the 
exactness, of a steam-engine. Total security against fraud and 
mistake was found in a well devised paraphernalia of abstracts, 
deeds, certificates, affidavits, Ordnance surveys, maps, rent rolls, 
certificates, and postings in the newspapers. 

The solicitors of Ireland immediately after the Act passed be- 
gan to revive, in a new and unexpected manner, hundreds of old 
chancery suits which had been dead or languishing in their 
offices for years. Within a year from the opening of the new 
Court, five hundred petitions were lodged, relating to estates 
which had been the subject of chancery proceedings. In some 
cases, the suits had abated and had not been revived; in some 
decrees had been made, and tedious enquiries were being made, 
or were supposed to be made, in the masters’ offices. In some, 
decrees for sale had been pronounced, but no purchasers could be 
found, In some, purchasers had found out incurable flaws in title, 
and were seeking to abandon their purchases. In many, one pur- 
chaser had been discharged, and no other had appeared. In 
all, there was no efficient ownership, no proper management, 
and the estates were virtually bankrupt. Tor a long time, 
then, the solicitors were engaged in winding-up these cases, 
under the new system. ‘Ihe properties were sold after full 
Inquiries into title, the conveyances executed, and the funds 
distributed to the creditors; no inconsiderable sums being paid 
‘way in discharge of chancery costs long overdue, but for 

Which there had been no available fund. On the hospital 





being opened, the worst cases rushed in first. But the busi- 
ness soon began to alter in its character. 

Solicitors then began to appreciate the benefit of a system 
which, in fact, made land a marketable commodity. Some of 
their clients had moneys to invest. Instead of buying shares 
or stock, they found it better to buy land, knowing that in 
case of need they could immediately re-sell. Land became 
a commodity easily bought, and readily sold. All the spare 
money in the country, in fact, came through the solicitors’ 
hands in this way. If land had been unattainable, and the 
stocks the only eligible investment, it would have gone through 
the stockbrokers’ hands. In an old country every one likes to 
buy Jand—if he can; every one looks forward to the time 
when he can saunter round his own fields, as one of the best 
hopes of this life. The solicitors found that every transaction, 
of the thousands that now took place, brought them some em- 
ployment and some profit. The few heavy transactions in 
the year had been substituted by a hundred smaller ones; 
smaller, indeed, but on the whole more profitable, and accom- 
panied by more prompt payment. In 1857, the entire profes- 
sion concurred in the absolute necessity of rendering the court 
a permanent institution of the country, and of enlarging its 
jurisdiction, so as to enable short terms of years and life— 
estates (theretofore excluded) to be sold, and also estates free 
from incumbrance. With the full concurrence of the Law 
Society, and of the entire profession, was passed the Act con- 
stituting the “ Landed Estates Court” permanent, and giving 
it largely increased jurisdiction. 

Here we must refer to two important matters, in which the 
Law Society was obliged to interfere, but in both of which 
that interference was followed by the best results. In 1858 
came out the new code of rules. They were complicated, and 
tended to keep business away from the Court, and to send fore- 
closure and partition suits a;:in into the Court of Chancery. 
The Law Society sent a deputation to the judges of the Court 
to represent the injustice and impolicy of frightening away 
vendors and other suitors, by a cumbrous mode of procedure. 
The then senior judge (the author of the code in question) and 
his colleagues declared the code an experiment only; and in 
July, 1859, it was wholly abolished, and a more simple and 
rational mode of procedure finally established. The other 
point is that of the schedule of costs of proceedings, which 
after much consideration by the Court, aided by the Law 
Society on the part of the solicitors, were revised, and so 
finally settled as to give to practitioners a fair and sufficient 
remuneration. 

The present state of the land system of Ireland is shortly 
this, that solicitors generally advise their clients to transact 
their business as vendors, and as purchasers of land, through 
the Landed Estates Court; and also resort to it largely for 
partitions and other purposes. It is not too much to say, that 
when the Treasury consents tolower the duty on proceedings 
(in lieu of court fees), which is now on too high a scale, all 
the land business of the country will be transacted by soli- 
citors through the medium of that Court. It has long been 
surmised, but it is now demonstrated, that, under a good 
system, the interests of the solicitors are identical with those 
of their clients. 





TALK OF THE FOUR COURTS. 

The vacancy on the bench of the Court of Exchequer, occa- 
sioned by the retirement, through ill health, of the Right Hon. 
R. W. Greene, is not yet filled up. The delay is attributed 
partly to the absence of the Lord Lieutenant: in England, but 
@ more important obstacle is probably as follows:—The At- 
torney-General (Deasy) enjoys a seat in Parliament for the 
county of Cork, but by no means a safe seat, as a troublesome 
and costly opposition is anticipated at the next election; and 
this being the case, Serjeant Deasy is not unwilling to claim 
his undoubted right to promotion; but the other law officer 
not being in Parliament, the Government are most anxious to 
retain the valuable services of their Irish Attorney-General 
during the coming session, and would also be not unwilling 
(for once) to consider legal rather than political merits, and 
elevate Mr. Brewster, for many years the leader at the Bar, to 
the Exchequer. Sostands the dilemma. 

The calis to the Bar this term have been six only. Calls 
to the Bar now average only fifteen a year, whereas, 
twenty years since, more than sixty new barristers were added 
to the list every twelve months. The law seems to have 
ceased to be a favourite profession; and the Indian Civil Ser- 
vice and Woolwich are found to draw off most of the promising 
young men in the University. Perhaps the rising importance 
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of the County or Quarter Sessions Courts, in which the busi- 
ness is chiefly transacted by attorneys, and consequent dimi- 
nution of the number of records for trial at Nisi Prius, has 
something to do with this singular falling off in the number of 
admissions to the Bar. 

The attorneys practising at Quarter Sessions form a very 
numerous body, and are beginning to feel that their interests 
are endangered, and require looking after. They have special 
causes of complaint of their own, more particularly as regards 
inadequate schedules of fees, and arbitrary rules and restric- 
tions which some of the chairmen of counties have made to 
their prejudice. Hence the formation, last week, of a Society 
of Practitioners at Quarter Sessions, independent of the Incor- 
porated Law Society. The latter Association is, however, 
very unwilling that a second Society of Attorneys should 
exist, and accordingly sent a deputation to the meeting, when 
tho new one was organised, to recommend a “ fusion.” Depu- 
tations have been appointed by both, and matters will shortly 
be discussed between them; and perhaps, after all, there may 
be no separate Association of Sessions Attorneys, and the Law 
Society may be strengthened in numbers, and rendered more 
efficient in its exertions to protect the interests and promote 
the welfare of the profession. 


— ee ee — 


ON THE BANKRUPTCY LAW OF ENGLAND AND 
SCOTLAND. 


(Conclusion. ) 


Having settled who may become bankrupts, the proceeding 
for obtaining adjudication or sequestration does not greatly 
vary in the two countries. In both, the form is by petition to 
the Court, either at the instance of the debtor himself, or of 
a creditor or creditors whose debts amount to sums which are 
at present the same both in England and Scotland, although 
by the Attorney-General’s Bill it was proposed to make the 
sums a little less than they now are in Scotland. It is to be 
observed, however, that in England, under the Act of 1849, 
& petition for adjudication at the instance of the trader him- 
self, was not entertained unless the petitioner could make it 
appear to the satisfaction of the Court that his available 
estate was sufficient to pay his creditors, at least, 5s., in the 
pound. But by the subsequent Act of 1854 (17th & 18th 
Vict. c. 119), this is so far modified, and the petition is not 
subject to dismissal, if it be made to appear that the available 
estate is sufficient to produce the sum of £150. There is no 
such restriction in Scotland, and the Attorney-General’s Bill 
did away with it for England. It is questionable, however, 
whether under the present system in Scotland too great facility 
is not afforded to obtain the benefit of sequestration. It not 
unfrequently happens that the estates sequestrated are not 
equal to bear the expenses, and still more frequently that no 
dividend, or one which is merely nominal, can be paid out of 
them. No doubt the statute renders it competent for the 
creditors in such cases to resolve that the bankrupt shall only 
be entitled to apply for and obtain a decree of cessio, and shall 
have no right to a discharge in the sequestration; but creditors 
are rarely disposed, when the matter is left to them, to enforce 
an unfavourable law against bankrupts; and since the passing 
in 1856 of the statute containing the above enactment, no case 
is known to have occurred in which the creditors have availed 
themselves of the power so given to them. It might be an 
improvement, as has been suggested by Mr. Esson, the 
Accountant in Bankruptcy, to empower the judge, when 
circumstances seemed to him to call for it, to declare that 
the bankrupt shall have no right toa discharge, but only to a 
decree of cessio bonorum, under which, though his person would 
be protected, his future acquisitions would not be liberated. 
It seems pretty certain that as the law now stands, the tendency 
is not so much to surround with unnecessary impediments the 
obtaining of sequestration and subsequent discharge, as to make 
it too easy for all sorts of bankrupts to become independent 
of their creditors. At the same time, it is always a delicate 
matter for a judge to take upon himself the initiative against 
a litigant. He ought to be put in motion by some person 
interested, so that he may never himself be in the position of a 
party. If the creditors, who are chiefly concerned, choose to 


remain supine, a judge can hardly be called upon to put himself 
into their shoes, and to do at his own hand what he is not 
asked to do, 

An evil of another description has sprung up of late, which 
was particularly felt by the creditors of English bankrupts, and 
for which it has been deemed necessary to seek a remedy. 
Finding that subjection to the jurisdiction of the Scotch 











Bankruptey Courts followed from residence for a period of forty 


days, coupled with the requisite indebtedness, it occurred 
many English insolvents that they might get the 
affairs disentangled at such a distance from their om 
proper creditors as would make it difficult for 
to offer any opposition, or look narrowly into 
character of the surrender. A good many experiments 
ot this kind were accordingly made, and in most instances gue. 
cessfully; but an outcry soon followed, and the scandal became 
too notorious to be tolerated longer. By the Lord Advocates 
Amendment Act of last session it is now provided that, whep. 
ever it shall appear to the Court of Session or Lord Ordinary, 
upon a summary petition by the accountant in bankruptey, o 
other person interested, at any time within three months after 
the date of the sequestration, “that a majority of the cred. 
tors, in number and value, reside in England or Ireland, an 
that from the situation of the property of the bankrupt, 
other causes, his estate and effects ought to be distributed 
among the creditors under the bankrupt or insolvent laws of 
England or Ireland,” the sequestration may be recalled. It is 
believed that this enactment will go far towards putting anend 
to the above class of alien sequestrations; and although it has 
been asked why the evil should not have been met on the pre 
sentation of the petition, and before the granting of sequestrs- 
tion, and why English and Irish creditors should still be ex. 
posed to the inconvenience of following the debtor for a period 
of three months in the Scotch Courtz, it will be seen upon 
reflection that it would be exceedingly difficult to make the 
proper distinctions ab initio, and to ascertain the true position 
of the applicant before certain judicial steps had been taken, 
and at least some of the creditors brought into the field. It 
may be true that in the general case prevention is better than 
cure, but prevention is not always possible, and the certainty 
that an evil will be got rid of when it occurs, frequently stops 
its occurrence. A somewhat different remedy was proposed by 
the Attorney-General’s Bill, viz.:—That the Scotch Cours 
should have power at any stage of the proceedings, “on caus 
shown,” to transfer the insolvents and their estates to th 
English Court of Bankruptcy, there to be dealt with 
according to the law of England. ‘The difficulty here, hoy. 
ever, consisted in fixing what should be held to be a sufficient 
“cause” for making the transference. One of the grounds 
enacted in the Bill, namely, that a majority in value of the 
creditors were resident, or carried on business in England, was 
evidently inadequate, as the bankrupt might be truly a Scotch 
trader, though at the time of his insolvency the largest pr- 
portion of his debts was due to persons in England. If this 
difficulty could be adjusted, the provision might be considerel 
not inconsistent with, but only supplementary to, that of the 
Lord-Advocate, although it would be rather anomalous to 
regulate in a purely English Act procedure in a Seoteh 
court. ' 
As soon as the adjudication of bankruptcy or a sequestra- 
tion has passed, the first question which arises is, what is tobe 
done with the bankrupt estate? how is it to be preserved? 
and who is to take possession of it? The theory of the lawin 
both countries is, that it is to be held as vested inan 
party or parties for behoof of the creditors ; but there isa 
difference in the manner in which this is effected. In Scotland 
a trustee, chosen by the creditors themselves, takes the whole 
estate as soon as his election is confirmed by the court, and 
the act and warrant of confirmationis declared ipso jure 
to transfer to and vest in him, as at the date of the sequestra 
tiou, the whole property of the debtor. But, in point of fact, 
whatever retrospective effect his appointment may have, the 
trustee cannot take the property till he becomes trustee, and 
even when there is nocompetition for the office, 2 period 
from twelve to sixteen days necessarily elapses between the 
sequestration and confirmation; and if there be competition, 
the time may be much longer. To avoid the inconvenience 
arising from this interregnum, and the possible dilapidation of 
the estate, various expedients have been resorted to. For ® 
considerable period, both under the Act of 1814 (54th Geo. 
3,¢. 137), and of 1839 (2 & 3 Vict. c, 41) ; an intermediate 
officer, called an interim factor, was elected by the creditors, 
who held the bankrupt property tillrelieved by the trustee. 
As the interim factor, howeverecould not be so elected any 
sooner than the trustee now is, his election was taken from 
the creditors by the Act of 1853 (16 & 17 Vict. ¢. 58); 
and the Lords Ordinary were empowered, in awarding seque® 
tration, to appoint at the same time an interim factor, or 1 
remit to the sheriff of the county todo so, The lords ordi- 
nary themselves exercised the power thus given to them; 
if satisfactory appointments could have been always made, the 
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‘josired result of avoiding any interval during which the bank- 
= estate is in no one’s hands would have been attained. 


it it was impossible that their lordships could be personally 


“gequainted with the most fitting persons to be appointed in 


the different localities; and as the best class of professional 
men did not choose to come forward as candidates, the plan 
was not found to work well, and was abandoned. Under the 
Act of 1856, now in operation, the office of interim factor has 
been abolished, but the court (whether supreme or local) to 
which a petition for sequestration is presented, is empowered, 
either with or without “ special application by a creditor,” to 
take immediate measures for the preservation of the estate, 
gither by the appointment of a judicial factor, or “ by such 
other proceedings as may be requisite.” Power is also given to 
the sheriff, “upon cause shown by any creditor, or without 
any application, if he shall see fit, at any time after the seques- 
tration, and before the election of a trustee, to cause to be 
sealed up and put under safe custody the books and papers of 
the bankrupt, and to lock up his shop, warehouse, or other 
repositories, and to keep the keys thereof till a trustee is elected 
and confirmed.” These provisions would meet the difficulty 
if a creditor would always come forward to get them put in 
force; but it is found in practice that individual creditors are 
seldom inclined to take the responsibility of petitioning on 
their own shoulders; and the sheriff, unless applied to, cannot 
know when it may be expedient to exercise, proprio motu, the 
power given tohim., In England the appointment of an offi- 
cial assignee always accompanies an adjudication of bankruptcy ; 
and the estate being immediately looked after by that func- 
tionary, is never left in the anomalous position in which it com. 
monly is for a shorter or longer time in Scotland. 

Whilst one advantage is thus gained, the larger and more 
important question is’ at the same time raised, how fur it is ex- 
pin to call in the aid of official assignees at all? In Scot- 

d we act upon the principle that as sequestration sets aside 
the whole estate for behoof of the creditors, they are the parties 
who should have the choice of the individual to take posses- 
sion, realize, and divide it. We have, therefore, no official list 
of persons specially appropriated for the office of trustee, the 
creditors being, on the contrary, left entirely free to elect the 

y, professional or non-professional, whom they consider 

t qualified to protect their interests. In England a permanent 
body of about thirty official assignees, appointed by the Lord 
Chancellor, have what may be termed a monopoly of the custody 
of bankrupt estates, for as soon as an adjudication takes place 
one of the number steps into possession with full powers; and 
itis worthy of remark that in London this is done through the 
operation of the ballot, a particular official assignee not being 
appointed to each estate by the court, or taken in rotation from 
the list, but fixed on simply by chance. Creditors’ assignees 
are afterwards chosen to act with the official assignee; but 
the assets of the bankrupt estate remain with the latter alone, 
who substantially exercises throughout the chief control. This 
double vesting, as it were, of the bankrupt property, in parties 
differently appointed, but who exercise to a certain extent co- 
ordinate powers, is a system which has been in operation only 
since the passing of the Ist & 2nd Will. 4, c. 56. Before 
then, persons called “ provisional assignees” were appointed 
in each particular case, and the estate was provisionally 
assigned to them by the commissioners; but they assigned 
it again to the creditors’ assignees as soon as they were 
appeinted. The Attorney-General’s Bill brings back matters 
substantially to this state. “ It has been justly complained,” 

said, “that the official assignee reduces the creditors’ 
assignee to a mere cypher; that he usurps all his functions; 
and that the creditors are, as it were, through their appointed 
organ, displaced and removed from their proper position.” 
The Attorney-General’s proposal, therefore, was, that if the 
ereditors selected as their own assignee a different person 
from the official assignee (whom, however, they were to have a 
right to choose if they preferred him), the official assignee was 
to render to the creditors’ assignee a full account of all his 
receipts and disbursements, and to hand over the whole of the 
property of which he had taken possession, and his functions 
Were then to cease, except that he was to remain in the posi- 
tion of auditor of accounts of the creditors’ assignee. Under 
the present system, the official assignees are paid by liberal 

and percentages out of the bankrupt estates; whereas the 

tors’ assignees act gratuitously. A considerable diversity 
of opinion exists in England as to the propriety of continu- 

or abolishing the office of official assignee. To us in 

land it appears inexpedient—Ist, That two persons, 
holding their appointment from different sources, should be 
*esponsible for the discharge of a duty which could be equally 








well done by one; 2nd, That a person nominated by the 
court, who may or who may not have the confidence of the 
creditors, should virtually override the officer selected by them ; 
and 8rd, That the one assignee should be largely remunerated, 
while the other receives no remuneration at all. 

In Scotland, creditors have never any difficulty in securing 
the services of a duly qualified trustee, who is commonly 
chosen from among the respectable professional accountants 
now to be found in all commercial towns. If there be eom- 
petition for the office, which not unfrequently happens, the 
sheriff hears parties summarily, and his decision declaring the 
successful candidate is final. A committee of two or three 
creditors, who, on appointment, are called ‘‘ commissioners,” 
is also assigned to him, with whom he is bound to advise, 
and whose concurrence is necessary for certain of his actings. 
The commissioners, who are chosen by the creditors in the 
same way as the trustee, have commonly a personal knowledge 
of the kind of business carried on by the bankrupt, and are 
thus often able to give the trustee material assistance in 
dealing with the estate. The trustee has of course no fixed 
salary. In bankruptcies which are wound up by composition 
settlements the commissioners fix the remuneration to be paid 
to the trustee, subject to review by the Lord Ordinary or the 
Sheriff. In bankruptcies which are wound up by recovery 
and distribution of the assets, the trustee is entitled to a 
commission on the sum realised, the amount of commission 
being also fixed by the commissioners, subject to the same 
review. In the first case, the remuneration commonly allowed 
the trustee amounts, on an average, to about 2} per cent, on 
the gross value of the assets; and in the second case, the 
average commission is 5 per cent. These, it will be seen, are 
much lower scales of remuneration than are allowed in 
England to the official assignees. 

It is further remarkable that, although in England every 
bankruptcy is complicated with a double set of trustees, viz., 
the official and the creditors’ assignee, these officers are 
relieved entirely from one of the most important functions 
devolved on the Scotch trustee. With us, the proof of the 
debts proceed, in the first instance, before the trustee alone. 
He acts as a sort of judicial arbiter in ascertaining the validity 
and amount of the claim of each creditor, who can ‘neither 
vote in the sequestration nor draw a dividend if a ranking is 
refused by the trustee, and his judgment acquiesced in or 
confirmed on appeal. The proof is by affidavit, with relative 
vouchers, and ihe trustee has power to call for further pro- 
ductions, if not satisfied with the first. He can also advise in 
cases of difficulty with the law agent in the sequestration. 
An appeal lies from the trustee’s deliverance to the Sheriff or 
the Court of Session, and finally to the House of Lords; but 
out of the many thousand debts which are annually adjudi- 
cated upon by trustees, there are not on an average eight or 
ten in a thousand in which his views are not acquiesced in, 
or which give rise to judicial inquiry. In this easy, cheap, 
and speedy mode of proving debts there is this additional 
advantage, that the trustee becomes at once familiarly 
acquainted with the character of the whole demands against 
the estate. In England, proof of debts is made entirely a 
judicial matter, and takes place before the commissioner at 
special sittings of his court. But in ninety-nine cases out of a 
hundred the business is merely routine, and there is no dignus 
vindice nodus ealling for the interposition of a judge and all 
the machinery of acourt. The work itself may be as well 
done in England as in Scotland; but the mode of doing it in 
Scotland is simpler and less expensive, especially when we 
consider that in England an appeal lies from the Court of 
Bankruptcy to the Vice-Chancellor, from the Vice-Chan- 
cellor to the Lord Chancellor, and from the Lord Chancellor, 
in certain cases, to the House of Lords. Nevertheless, it is 
right to notice that it has sometimes been objeeted to the 
Scotch system that the trustee is in the position of an Ameri- 
can judge deciding on the claims ef those who helped him to 
his office or who voted against him, and who could by a 
majority dismiss him. If he reject a good claim, no great evil 
is done, because the claimant can at once appeal to the 
Sheriff and the stakes of the parties are equal, the loss or 
gain of the dividend. But when he admits a bad claim, the 
onus of appeal is thrown on “any of the creditors,’ few of 
whom ever think of examining the rankings, or looking after 
more than their own claim. Besides, the appellant in such a 
case runs the risk of contesting the trustee's deliverance at his 
own expense, and even if he succeeded will probably only gain 
a trifling augmentation of dividend. In point of fact, very 
few such appeals are taken, although it has been asserted that 
trustees who are put into office by the votes of banks and 




















other large creditors sometimes admit claims which should be 

rejected. My own belief, however, is that instances of such 
malpractices are rare, and that trustees in general adjudicate 
on ciaims with the most perfect conscientiousness. 

In the important matter of declaration of dividends, 
a similar difference of system prevails, the declaration in 
Scotland being made by the commissioners, and in England by 
the court. In Scotland, the trustee is required to make up 
accounts of the estate, exhibiting the amount recovered and 
outstanding, on the expiry of four, eight, eleven, and fourteen 
months from the date of sequestration, and periodically every 
three months thereafter, until the estate is finally recovered 
and divided. ‘The commissioners must meet within fourteen 
days after each of these periods to audit the accounts, and to 
declare whether any, and if so, what part of the net produce 
of the estate, after making a reasonable deduction for tuture 
contingencies, shall be divided among the creditors; and what- 
ever dividend is declared is payable within two months. There 
may thus be a first dividend in six months, a second in ten, a 
third in thirteen, a fourth in sixteen, and so on at the end of 
every three months till the estate is distributed. The trustee, 
having previously admitted, rejected, or modified the creditors’ 
claims, and his judgments having been either acquiesced in or 
appealed against, is in a position, before the period assigned 
for the payment of each dividend, to make up a scheme of 
division of the sum which the commissioners have ordered to 
be divided. He pays the dividends to the creditors entitled to 
draw them, and lodges in bank the dividends corresponding 
to claims under appeal, or claims of contingent creditors. In 
certain cases, where funds are ready for division before the 
statutory periods arrive, powers are given for having the 
dividends accelerated, and in other cases judicial authority 
may be obtained for postponing or altering the periods for 
payment of dividends. In England there is no fixed period 
for the declaration or payment of dividends in any bankruptcy. 
At any time the court thinks fit, after the final examination of 
the bankrupt, a public sitting may be appointed to audit the 
assignees’ accounts; and after this has been done, the court 
may, also at a public sitting, “direct such part of the net 
produce of the bankrupt’s estate as it may think fit to be 
forthwith divided among such creditors as have proved debts 
under the bankruptcy, in ‘proportion to their respective debts, 
and shall make an order in writing under the hand of the 
commissioner for dividend accordingly.” It is the duty of the 
official assignee to pay the dividends forthwith, in conformity 
with this order. If the first dividend does not exhaust the 
estate, the court orders a second at any period within eighteen 
months of the adjudication; and the second dividend is final, 
unless further assets come afterwards into the hands of the 
assignees. One advantage of the Scotch system for declaring 
dividends is that there is a statutory certainty of time; but in 
other respects the English method may answer equally well, 
always subject to the observation that there is no necessity for 
that being done by a court which can be done as satisfactorily 
by the trustee for the creditors. : 
_ Passing from the bankrupt estate to the bankrupt himself, 
it will be found that considerable differences exist in the 
manner in which he is dealt with. He may, in both countries, 
contest the adjudication or sequestration, if applied for with- 
out his consent; but in England, if adjudication be awarded, 
the bankrupt, under penalty of being deemed guilty of felony, 
and liable to transportation for life, must surrender himself, 
within sixty days, by appearing in court and signing a memo- 
randum of surrender. No such penal consequences follow the 
non-surrender of a bankrupt in Scotland; but if he contu- 
maciously abstain from attending the diet fixed for his examin - 
ation, a warrant to apprehend him for examination is granted 
on the application of the trustee. The English plan is perhaps 
preferable, it being clearly the duty of an insolvent whose 
estates have been judicially handed over to his creditors, to be 
at all times ready to give every information that may be 
required i and delay in doing so may lead to serious loss and 
inconvenience. Yet it not unfrequently happens in Scotland 
that a sequestrated bankrupt thinks it prudent to go out of the 
way for a while, and after the lapse of months, or it may be 
years, he returns and goes through the necessary steps to 
enable him to obtain a discharge. No such latitude, it is con- 
ceived, should be allowed. 

In England, if a bankrupt duly surrenders, he is free from 
arrest or imprisonment till after his examination; and, if the 
court see fit, till after he obtains his certificate. The court | 
has also the power, if the bankrupt is in prison for debt at the 
time of the passing of the adjudication, to order his immediate 





release, either absolutely, or on such conditions as are thought 
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fit. In Scotland, the Lord Ordinary or the Sheriff may, and 
commonly does, grant personal protection to the debtor at th 
time of awarding sequestration till the meeting of creditor 
for the election of trustee; and at that meeting, or at 
subsequent meeting, the creditors may resolve that personal 
protection should be granted or continued for such time gs 
they may fix, and on the trustee reporting the resolution to 
the Sheriff, he gives a deliverance confirming it. If the debtor 
he in prison, power is given to the Lord Ordinary or the 
Sheriff to liberate him after hearing the incarcerating creditor, 
As regards the allowance granted to the bankrupt for main. 
tenance, the rules are much the same in both countries, with 
this explanation, that in England it is the court, as usual, that 
grants the allowance; in Scotland it is the creditors. The 
public examination of the bankrupt, and of members of his 
family, and others who can give information about his affairs, 
is conducted nearly in the same way in England and Scotland, 
It is only since 1856 that the examinations in Scotland haye 
been in open court, and that the representatives of the press 
have been in thehabit of attending them and reporting the pro. 
cedure. This publicity, whilst it frequently fills up newspaper 
columns with matter of little general interest, operates, at the 
same time, as a wholesome check, and is calculated, on the 
whole, to do good. 

The foregoing brief and imperfect comparison (many details 
being omitted) between the English and Scotch systems of 
bankruptcy, seems to force upon us certain conclusions;— 
First, the Scotch system is simpler; our Consolidated Act has 
only 185 sections ; the intended Consolidation Act of the 
Attorney-General has 544 sections. Second, our system is 
better understood, and more approved of by the people. Third, 
it is greatly cheaper, imposing nothing like the same amount 
of burden, either on the national revenue, or on the assets of 
bankrupt estates. Fourth, it gives, beneficially, greater control 
to the creditors, leaving to their judgment various matter 
which in England are brought unnecessarily into court. Fifth, 
it does not sanction the divided responsibility and consequent 
complications attendant on the appointment of a double set of 
officers—an official and a creditors’ assignee—to do what is 
better done by one. Sixth, it imposes duties on the trustee 
nominated by the creditors, for the discharge of which he is 
perfectly fitted, and the performance of which abrogates the 
necessity for much judicial machinery; and, lastly (what can- 
not be predicated of the English system), it accomplishes what 
it undertakes, for it judicially manages and distributes a 
debtor’s estate better than it could be managed and distributed 
extra-judicially. In Scotland, therefore, the Bankrupt Law, 
though still capable of improvement, has attained to a great 
degree of perfection; in England it is in a state which loudly 
calls for a large and sweeping reform. 


BANKRUPT LAW AMENDMENT. 


A meeting of the Mercantile Legislation Committee of the 
Social Science Association, consisting of representatives of 
Chambers of Commerce and Trade Protection Societies, was 
recently held in the Council Room, Moor-street, Birmingham. 
The chief object of the meeting was to consider the present 
position of the question of Bankrupt Law. Amendment, and to 
resolve on the course which the committee should follow to 
obtain a recognition of their principles by the Legislature in 
the ensuing session of Parliament. The chair was taken at 
twelve o’clock by George W. Hastings, Esq. (of the Wor- 
cester Chamber of Commerce), and the representatives present 
from our own Chamber were Arthur Ryland, Esq. (Mayor of 
Birmingham), Mr. Sampson 8, Lloyd, and Mr. Browett. 
Letters and communications were read from the Chambers of 
Commerce of Liverpool, Leeds, Bristol, Sheffield, Wolverhamp- 
ton, and Coventry. The Chairman stated that Mr. Scholefield, 
M.P., Mr. Ryland, as secretary to the committee, and himself, 
had been for some tite past in communication with the Attor- 
ney-General, as to his promised bill on the law of bankruptey, 
but they had not received from Sir Richard Bethel] any 
answer that the measure would effectually carry out those 
principles which the committee had on several occasions 
affirmed, and which were embodied in the bill introduced by 
Lord John Russell and Mr. Headlam in 1859. Under these 
circumstances it had been thoughé necessary to convene the 
committee to consider for themselves what course they should 
adopt. After some considerable discussion, the following 
resolution was moved by Mr. Ryland, seconded by Mr, Bissing- 
ton, of Leeds, and carried :— 

“ That it is desirable that the Bankruptcy Amendment Bill 
introduced by Lord John Russell and Mr. Headlam, at the in- 
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stance of the Chambers of Commerce and Trade Protection So- 
cieties, in 1859 (with such amendments in minor details as may 
pedeemed necessary by a sub-committee to be appointed for the 

), should be brought into the House of Commons carly 
jn next session; and that the members of Parliament who may 
have the conduct of the bill be requested to inform the At- 
tomey-General that in taking this step the committee is 
actuated, not by any desire to embarrass the Government, but 
by the wish to place the views of the bodies whom it represents 
before Parliament, and thereby to aid in obtaining the best pos- 
sible bill.” 

The Chairman was requested to communicate this resolution 
to all the Chambers of Commerce, and other similar bodies, in 
the kingdom; and a sub-committee was appointed to make any 
necessary verbal amendments in the bill before its introduction, 
and to place it in the hands of a competent member. Mr. 
Murray, M.P. for Newcastle-under-Lyme, Mr. Bazley, M.P. for 
Manchester, and our esteemed representative, Mr. Scholefield, 
were spoken of as likely to give their names to the measure. 

The other subjects dilated were the Registration of Partner- 
ships and Trade Marks. On the former it was resolved that 
inquiry into the whole question by a Parliamentary Committce 
was the first step that ought to be taken: and the following 

ge from a report of the committee to the Social Science 
Association at Glasgow was quoted with approval :— 

“The establishment of a registration of partnerships on a 
wise prineiple, and without any cumbrous official machi- 
nery, would strengthen legitimate credit, while it would 
diminish false speculation; it would save many a bad debt, and 
reduce the number of failures; it would strike a blow at 
false pretence in trading, and therefore raise the standard of 
commercial morality. One of its incidental, but not least 
important effects would be to facilitate the recommendation 
of the Mercantile Law Commissioners, that a firm in England 
should be allowed to sue, and be sued, in its partnership 
name, instead of being compelled to recite in the pleadings 
the names of all the partners—thus adopting the rule of the 
Scotch law, which recognises a private partnership as a distinct 

m, separate from the copartners of which it is composed. 

is obvious, and it was admitted by the Commissioners, that 

the suggested alteration should be accompanied by regulations 

enabling all who deal with a partnership to ascertain who the 

partners are, so that the adoption of this great improvement 

on our existing law must be dependent on the establishment of 
an efficient registration of partnerships.” 

On the subject of Trade Marks it was stated by Mr. Ryland 
that a bill had been prepared by the Chambers of Commerce 
of Birmingham, Wolverhampton, and Sheffield, and that the 
Board of Trade, at the request of Mr. Spooner, M.P., had fixed 
to see a deputation on the subject on the 7th of February. It 
was therefore resolved that the committee should request the 
Board of Trade to receive a deputation from their own body at 
the same day and hour, so that the necessity for legislation 
might be pressed upon Government with as much influence as 
possible. It was also resolved that the question of trade marks 
should be recommended to the Council of the Social Science 
Association as a fit subject for discussion (on international 
grounds) by the foreign delegates who are expected to attend 
the next annual meeting of the Association. 

After the transaction of some other business of less import- 
ance, the meeting broke up.— Birmingham Daily Post. 


> - 
DEPOSITORY FOR WILLS OF LIVING PERSONS. 
By a recent regulation, sanctioned by the judge of the 


’ Court of Probate, the wills of living persons may be received 


by the district registrars of the 40 country district registries of 
the Court, for the purpose of being deposited for safe custody 
in the principal registry, 6, Great Knight-rider-strect, Doctor’s- 
Commons, which is the sole depository yet appointed for the 
lodgment of such wills, under the 91st section of the Court of 
Act.. The fullowinginstructions have just been issued 

on the subject :— 
“The will or codicil to be deposited must be enclosed ina 
sealed envelope and delivered to one of the registrars of the 
) at the principal registry, or to a district registrar, either 
the testator himself, or by some person specially authorised 
by him to deposit the same on his behalf. ‘The will or codicil 
% deposited will not be delivered up to any person, but must 
Temain in the registry until after the testator’s death. In case 
testator himself deposifs his will or codicil, he will te re- 
fed to sign his name in the presence of the registrar to an 
ent on the envelope in which the will or codicil is en- 
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closed, to the following effect:—‘ This sealed packet contains 
the last will and testament, or cddicil to the last will and testa- 
ment, or last will and testament and codicil thereto, bearing 
date respectively (here the dates of all the papers enclosed are 
to be stated), of A. B., &c., whereof C. D., of &c., and E. F., of 
&c., are appointed executors, and the same are brought into 
the principal registry of her Majesty’s Court of Probate, by me’ 
for safe custody, there to remain deposited until after my de- 
cease. (The residences of the testator and of the executors 
are to be set forth in this endorsement, and also the date of 
signature.) In case the testator authorizes some other person 
to deposit his will or codicil for him, he will be required to 
subscribe his name, in the presence of an attesting witness, to 
an endorsement, on the envelope in which the will or 
codicil is enclosed to the following effect:—‘This sealed 
packet contains the last will and testament, or codicil 
to the last will and testament, or last will and testament 
and codicil thereto, of me, A. B., of &c., whereof C. D., of &c., 
and E. F, of &c., are appointed executors; and I authorise G. H. 
to deposit the same for safe custody in the principal registry of 
her Majesty’s Court of Probate, there to remain until after 
my decease. Signed A. B.; witness, K.L. (The residence of 
the testator and of the executors, and the date of signature, 
to be set forth in this endorsement.)” 

The packet containing the will or codicil must be accompanied 
by an affidavit from the attesting witness, to the effect that 
the signature of the testator to the above endorsement, wit- 
nessed by the deponett, is in the proper handwriting of such 
testator, and was by him signed in the deponent’s presence on 
the day mentioned in the endorsement, and that the signature 
“ K. L.” is in the proper handwriting of the deponent. An affi- 
davit will also be required from the person authorised to de- 
posit the packet, to the effect that the sealed packet produced 
for the purpose of being deposited for safe custody in the prin- 
cipal registry of her Majesty’s Court of Probate, and on the 
back of which the deponent has signed his name, is at the time 
of making the affidavit precisely in the same state, plight, and 
condition as when received by the deponent from the hands of 
A. B., the testator, on a day to be mentioned as that on which 
he received it. ‘The last-mentioned affidavit is to be sworn he- 
fore the registrar, to whom the packet containing the will or 
codicil is delivered. The fees payable are—for depositing the 
will and receipt for same, £1 1s.; for diawing and entering 
minute of the registrar, 2s. 6d.; for filing each affidavit, 2s. 6d. 
Envelopes for wills, with the necessary forms, are to be had on 
application. 


A correspondent of the Times, writing on this subject, 
says :— 

“Tt is provided, inter alia, that one of the registrars of the 
court shall in all-cases personally receive the document in- 
tended to be deposited either from the hands of the testator or 
from his accredited agent, in a sealed-up envelope. 

“* May I take the liberty of suggesting that the time of the 
registrar would be but little trespassed upon, and his duties 
in this respect very slightly increased, were he required on 
each occasion of a will being brought for deposit to examine 
in the presence of the party charged with its temporary cur- 
tody the signature of the testator and the attestation clause 
of the instrument, and were he empowered to remit it for 
fresh execution when either of these appeared to be informal? 

“Tt is well known that a vast number of the questions 
arising upon the validity of wills owe their origin to the 
discovery of doubtful or imperfect execution of the instru- 
ment, that discovery, too, being made at a period when no 
fatal defect can be rectified; it therefore appears to me that 
an examination into the validity of the execution by an 
officer who from his leal s/atus is perfectly qualified to 
make one during the life of the testator would be productive 
of great additional security to devised property, and would 
prevent a large amount of costly and usually very painful 
litigation.” 

Gro. H. ParKINson. 
Pee 27 Se 
CANADA EXTRADITION CASE. 

We extract the following from a communication to the 
Times :— 

“The extradition treaty and the statute of Canada both 
refer, as I understand, in their terms to ‘persons’ charged 
with murder or other crimes. Now, I conceive that the word 
‘persons’ cannot be here construed as extending to slaves. It 
must be confined to the men, women, and children to whom 
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the general rights and liabilities of sentient beings attach, and 
has no reference to those whose social condition is so peculiar 
as to deprive them of the rights which all others enjoy, and to 
subject them to liabilities from which all others are exempt. 

“One of the most marked and hideous features of slavery 
as established in America I apprehend to be that the negro is 
merely property—in other words, that he is a chattel and not 
a‘person;’ and, though there may be laws in that country so 
far protecting him as to make it penal to deprive him of life 
or member, this cannot properly be considered as investing 
him with civil rights or raising him above the character of 
civil impersonality, any more than in England is the case with 
cattle because protected by a statute which makes it penal to 
treat them with cruelty. Accordingly we shall find, I believe, 
that this idea of the slave’s impersonality is always pursued 
in the phraseology of those American statutes in which it be- 
comes necessary to mention him.” 


—_————_—— 


aw Students’ Journal. 
LAW LECTURES AT THE INCORPORATED LAW 
SOCIETY. 


Mr. FrepDEeRIcK JOHN TuRNER, on Conveyancing, Monday, 
January 28. 

Mr. George WireMan HemmMine, on Equity, Friday, 
February 1. 


ADMISSION OF SOLICITORS. 
Hitary Term, 1861. 

The Master of the Rolls has appointed Thursday, the 31st 
of January, 1861, at the Rolls Court, Chancery-lane, at four 
in the afternoon, for swearing solicitors. 

Every person desirous of being sworn on the above day, 
must leave his Common Law Admission, or his Certificate of 
Practice for the current year, at the Secretary’s Office, Rolls- 
yard, Chancery-lane, on or before Wednesday, the 30th of 
January, 1861. 


ADMISSION OF ATTORNEYS. 


The following days have been appointed for the admission 
of attorneys in the Court of Queen’s Bench:— 


Jan. 30 | 
‘ —_——>—_-—- 


Court Papers. 


Queen's Bench. 
Hitary Term, Thursday, 24th January, 1861. 


This Court will on Wednesday the 6th, Thursday the 7th 
Friday, the 8th, Saturday the 9th, Monday the llth, Tuesday 
the 12th, Wednesday the 13th, and Thursday the 14th days of 
February next, hold sittings, and will proceed in disposing of 
the remaining causes in the new trial, special, and crown papers, 
and any other matter then pending; the Court will also hold a 
sitting on Saturday, the 23rd day of February next, for the 
purpose of giving judgment in causes and matters previously 
argued. 


Wednesday Thursday Jan. 31 


Common Pleas. 
NEW CASES.—Hinary Term, 1861. 
DEMURRER PAPER, 
Special case, Webb v. Bird and Others. 
- Dickinson and Others v. Stidolph. 
Demurrer. Baker v. Cartwright. 
County Court App. Midland Railway Co., Appellant; Pye, Re- 
spondent. 

Harrop, Appellant; Fisher, Respondent. 
Nash, Administrator, &c., v. Armstrong. 
Kern v. Deslandes. 
The South Wales Railway Co. v, Resmond, 


NEW TRIAL PAPER, 


Kempe ». Neville. 
Ebbon ». Neville. 
Bell v. The Midland Railway Co. 


” 
Demurrer. 
Case Nisi Prius. 
Demurrer. 


Middlesex. 
London. 





London. Priestley v. M‘Lean. 
i Barrow and Another v. Abbott, 
‘ Green and Another v. Mules. 
Walker v. Clyde and Another. 
Pickard v. Smith. 


Liverpool. 


Lrchequer of Pleas. 
NEW CASES.—Hinary Term, 1861. 
Castle v. Sworder. 


SPECIAL PAPER. 


The Swansea Harbour Trustees v. Loxton, 
Janralde v. Parker. 
Hayward v, Raw. 
m Hayward v. Cruden. 
Demurrer. Santos v. Brice and Another. 
i Brown v. Maugham and Another, 
De Cosse Brissac v. Rathbone and Another, 
Waller and Another v. The Mayor, &e., of 
Manchester. 
Tasker v. Shephard, 
Bower and Others v. Hinchliffe and Others, 
Miller and Others v. Titherington. 
Bell and Another v. Green. 
Thomas v. Everard. 
The Welland Railway Company v. Gorvan, 
Cumberland v. Battey. 
Scotson and Others v. Pegg. 


Appeal. 


Demurrers. 
Demurrer. 
Special case. 


” 
Special case. 


Demurrer. 


Lrchequer Chamber. 
SITTINGS IN ERROR. 


The following days have been appointed for the argument of 
Errors and Appeals :— 

Common PLEAS. 

Feb. 1 | Saturday ...... 
EXCHEQUER OF PLEAS. 
Monday ...... Feb. 4 | Tuesday ... 
QuEEN’s BENCH, 

Feb. 6 | Thursday ... Feb. 7 
If the above days are not required for Queen’s Bench errors 


they will be devoted to errors from the Common Pleas and 
Exchequer not disposed of on the days already appointed. 


Friday Feb, 2 


Feb. 5 


Wednesday ... 


OXFORD CIRCUIT, LENT ASSIZES, 1861. 


Commission days:—Berks, Thursday, February 28th; Oxford, 
Monday, March 4th; Worcester, and City, Thursday, Mareh 
7th; Stafford, Monday, March 11th; Salop, Wednesday, 
March 20th; Hereford, Monday, March 25th; Monmouth, 
Thursday, March 28th; Gloucester, and City, Tuesday, April 
2nd, 

—_——~>—-- 


Births and Deaths. 
BIRTHS. 
oe Jan. 21, at Dublin, the wife of William W. Brereton, 
Esq., Q.C., of a son. 

HARRIS—On Jan. 17, the wife of Stanley Harris, Esq., Solicitor, Barnet, 
of a daughter. 

SULLIVAN—On Jan. 22, at Navan, the wife of Francis Sullivan, Esq. 
Solicitor, of a daughter. 

DEATHS. 

BEACHEY—On Jan. 23, John Beachey, Jun., Esq., of the firm of D’Arcy 
and Beachey, Solicitors, Newton Abbot, aged 33. 

BLACKBURN—On Jan. 8, at Edinburgh, Robert Francis Abbott, son of 
Robert B. Blackburn, Esq., Advocate, aged 4 years. 

CARNE—On Jan. 13, at Nash Manor, Glamorganshire, Sarah Jane, the 
wife of R. C. Nicholl-Carne, Esq. 

CORNER—On Jan. 17, in his 58th year, Arthur Bloxham Corner, Esq, 
Her Majesty’s Coroner and Attorney in the Court of Queen’s Bench. 

GARBUTT—On Jan. 17, aged 70, Christiana, relict of William Garbutt, 
Esq., Solicitor, Yarm, Yorkshire. re 

HAYNES—On Jan. 18, in her 13th year, Emily Thomasine, daughter of 
Freeman Oliver Haynes, Esq., of Lincoln’s-inn, Barrister-at-Law. 

— Jan, 23, Edward Cecil, son of Robert Malcolm, Esq., Barrister 
at-Law. 

LEWIS—On Jan. 24, at Kensington, after a painful illness from disease of 
the ny William David Lewi s, Esq., Q.C., in his 38th year, eldest son 
of the late Rev. G. W. Lewis, M.A., formerly of Ramsgate. His end 
was pas ! 
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NELL—On Jan. 16, in Cork, aoe O'Connell, Esq., Solicitor, son of 
O'Connell, Esq., Grown Solicito 

pT Y— —On Dec. 22, at Kingston, eatin, the Hon. Richard O'Reilly, 
Judge of the Supreme Court. 

L Lage 18, in her 13th year, Caroline, daughter of Thomas 
, of Lincoln’s-inn. 


a a - 


Anclaimed Stock in the =e st England. 
the Amount of Stock heretofore standing in the following Names will be 
iansferred to the Parties claiming the gtenty unless other Claimante 
appear within Three Months:— 
N, ISABELLA CHARLOTTE, Spinster, Frederick’s-place, Borough- 
Reduced Three per Cents., and also £200 New Three per 
—Claimed by THEODORE PATERSON, of Bruges, in the kingdom of 
Belgium, the person named in the same order, 


--+--—_—~+---—-- 


English Munds and Railway Stock 
(last Offciat Quotation during the week ending Friday evening.) 




















Exciisn Funps. * RatLways —Continued:| 
rs. 
Bank Stock ........| 239 |Stock] Ditto A. Stock....) 1064 
3 per Cent. Red. A 914 |Stock} Ditto B. Stock....| 134 
3 per Cent. Cons. ‘Aue. 914 |Stock|Great Western ......) 72 
New 8 per Cent. Ann..| 914 |Stock|Lancash. & Yorkshire | ‘1144 
New 24 per Cent. Ann.| .. |Stock|London and Blackwall.| 62 
Consels foraccount ..| 91 {Stock|Lon.Brighton&§.Coast| 117$ 


India Debentures, 1858.) .. 25 |Lon. Chatham & Dover| 51 

Ditto 1859.| .. |Stock| Londonand N.-Wstrn.. 
IndiaStock ..........| +. |Stock|London & S.-Westrn.) 94. 
India 5 per Cent. 1859..) 100 [Stock{ Man. Sheff. & Lincoln..| 53 
India Bonds (£1000) ..| .. |Stock|Midland ........ 
Do. (under £1000).....{15 dis./Stock| Ditto Birm. & Derby 106 
Exch. Bills (£1000)... Stock|Norfolk.......sses00+) 54 





Ditto (£500)....| 7dis. |Stock| North British ........| 653 
Ditto (Small) ..| 6 dis. |Stock|North-Eastn. (Brwck.)} 104 
Stock} Ditto Leeds ......| 61} 
Stock} Ditto York . 93 


Rattway Stock. Stock|North London........} 103 

















Sirs. Stock|Oxford, Worcester, & 

Stock| Birk. Lan. & Ch. June.| 81 Wolverhampton ..| 100 

Stock| Bristol and Exeter....| 101 {Stock/Shropshire Union ....| 50 

Stock| Cornwall ............| 6 |Stock|South Devon ........| 41 

Stock! East Anglian ........| 17 |Stock/South-Eastern ...... 853 
Stock/ Eastern Counties ....| 51 |Stock/South Wales ........| 53 

Stock| Eastern Union A. Stock} 39 |Stoek'S. Yorkshire & R. Dunj 82 

Stock! Ditto B. Stock....| 28 25 |Stockton & Darlington; 42 

feck! Great Northern ......| 111$ |Stock| Vale of Neath ......| 65 


-_—>——- 
London Gazettes. 


Professional Partnership Dissolbed. 
Fray, Jan. 25, 1861. 
Hansury, Joun Bass, & Ricnarp GarpNerR, Attorneys and. Solicitors, 


Leamington Priors, Warwickshire (Hanbury & Gardner); by mutual 
consent. Dec. 31. 


WA indings-up of Joint Stock Companies. 
Farpay, Jan. 25, 1861. 
UNLIMITED IN CHANCERY. 


NaNTLLE VALE State Company.—The Master of the Rolls, on Jan. 15, 
ordered a call of one shilling per share on all contributories, to be paid 
on og before Feb. 14, to George Coryndon Begbie, John George Shipley, 

rge Harry Barlow, the Official Managers of the company, at 
ie offices of Messrs. Harrison, 5, Walbrook, London. 


LiMtrep IN BANKRUPTCY. 
Canvire anp Cagrpuitty Iron Company (Lumirep).—Com. Fonblanque 
on Feb, 15, at 12.30 to proceed to settle the list of the contri- 
utories. 
Creditors under 22 & 23 Vict, cap. 35. 
Last Day of Claim. 
TuEspaY, Jan, 22, 1861, 
Auten, Henny, Farmer, Great Washbourne, Gloucestershire. — 
Farmer, Executor, Little Washbourne, Gloucestershire. March 2 
Batpock, Ropert WaLrTeERs, Colonel, sometime since of Jersey, spines 
wards of St, Servan, France, subsequently of Adelaide, Australia. 
, Drury, & Co., Administrators to the estate, 20, Billiter- 
Street, London. 
CoLLens, Saran, Spinster, formerly of Brenchley, Kent, late of 41, Rus- 
sell-square, Brighton. Springett, Solicitor, Hawkhurst, Kent. March 12. 
Davis, James, Pensioner, Devonport. Sole & Gill, Solicitors, 67, Duke- 
street, Devonport. March 1, 
Hewerson, Witt1aM, me ewe Com 
v1, Cambridge-terrace, Hyde-park, Middlesex. 
tors, 13, Buckingham-street, Strand. March | 


y General to her Majesty’s Forces, 
Stafford & Gee, Solici- 





HuMBersTon, JANE, Widow, formerly of Brookfield a Lancashire, 
afterwards ‘of 26, Spellow-lane, Kirkdale, Lancashire. eshire, Soliei- 
tor, Northwich, Cheshire. March 25. 

NETTLEFOLD, Mary Ann, Spinster, 190, Whitechapel-road, Middlesex. 
a & Micklem, Solicitors, 13a, Gresham-street, West, London. 

OtpMaN, Tuomas, Attorney-at-Law & Solicitor, Gainsborough. Heaton 
& Oldman, Solicitors, Gainsborough. March 25. 

Peto, James, Gent., Ockham, Surrey. Nichols & Potter, Solicitors, Farh- 
ham. Feb. 28. 

Perritr, SAMUEL, Miller, Great Doddington, ee Murphy 
& Sharman, Solicitors, Wellingborough. March 

STEPHENSON, JAMES, Gent., Gainsborough, Reena Heaton & Old- 
man, Solicitors, Gainsborough. March 25. 

Tompson, Cuar_ezs, formerly of Rochester, Kent, afterwards of Adelaide, 
Australia. Rutherford, Drury, & Co., 20, Billiter-street, London, Ad- 
ministrators to the estate. 

WoopneaD, Farra, Spinster, Kirkstall-road, Headingley, Leeds. Snow- 

-, don & Emmet, Solicitors, 36, Bond-street, Leeds. March 1. 


Fripay, Jan. 25, 1861. 


Betcuer, Joan, Druggist, 1, Walcot-place, Hackney, Middlesex. Thomp- 
son & Debenham, Solicitors, Salter’s Hall, London. March 11. 

Braprorp, Jonn, Gent., formerly of Rossington, Yorkshire, but late of 
Doncaster. Cartwright & Son, Solicitors. May 1. 

Drxox, Epwarp, sen., Esq., Dudley, Worcestershire. Smith, Executor. 
March 1. 

Drxon, EpwarpD, jun., Esq., Horsley House, Dudley, Worcestershire, and 
Cheltenham, Gloucestershire, and also of 37, Curzon-street, Mayfair, 
Midddlesex. Smith, Executor, Dudley. March 1. 

Eyres, Harey, a Captain in Her Majesty’s Royal Navy, C.B., Knockwood- 
park, near Tenterden, Kent. Burne, Solicitor, 1, Carey-street, Lincoln’s- 
inn, London. Feb. 28. 

FIELDING, Jonn, Merchant, Sheffield. Broomhead, Solicitor, Bank-cham- 

rs, George-street, Sheffield. March 1. 

Git, Jang, Spinster, formerly of Sandgate, afterwards of West Malling, 
Kent, since of Spring-cottage, Peckham, and late of 4, Gloucester-villa, 
De Crespigny-park, Camberwell, Surrey. Fielding, Solicitor, 3, Stroud- 
street, Dover. Feb. 28. 

Haynes, ANN, 22, Sharp’s-alley, Cow-cross, Middlesex. 
tor, 12, Gray’s-inn-square, Middlesex. March 23. 
Higerons, Joun, Carpenter, 10, Salisbury-street, Agar-town, Camden- 
town, Middlesex. Berkeley, Solicitor, 12, Gray’s-inn-square, Middlesex. 

March 23. 

Mence, Rev. Samvet, Rector of Uleombe, Uleombe, Kent. Domville, 
Lawrence, & Graham, Solicitors, 6, New-square, “Lincoln’s- inn 
March 18. 

Rocers, CHARLEs, Esq., late of Brunswick-square, Hove, Sussex, and for- 
merly of Crouch-hill, Hortsey, Middlesex. Frere, Goodford, & Co., 
Solicitors, 6, New-square, Lificoln’s-inn, London. March 31. 

RoceErs, Joun, Esq., Watling-street, London, and Langham-place, Mary- 
lebone, Middlesex. Frere, Goodtord, & Co., Solicitors, 6, New-square, 
Lincoln’s-inn, London. March 31. 

Sanpys, Right hon. Artauk Moysts Witt1aM Logp, Curzon-street, May- 
fair, Middlesex, and of Ombersley Court, Worcestershire. Stuart & 
Baly, Solicitors, 5, Gray’s-inn-square, London. April 30. 

SavaceE, Henry, Farmer, Hessle Common, Yorkshire. Shackles & Son, 
Solicitors, 7a, Land of Green Ginger, Kingston-upon-Hull. March 1. 
Stacey, Ricuarp, Yeoman, formerly of Eastbourne, and late of Selsey, 

Sussex. Sowton & Son, Solicitors, Chichester. Feb. 28 

Wrnouam, Sir Henry, a General in her Majesty’s Army, Cockermouth 
Castle, Cumberland, aid 66, Mount-street, Grosvenor-square. Calthrop, 
Solicitor, 8, Whitehall-place, Westminster. Feb. 28. 


Creditors under Estates in Chancery. 
Last Day of Proof. 
TueEspayY, Jan, 22, 1861, 

CLAPHAM, WILLIAM Henry, Gent., 84, Great Portland-street, St. Mary- 
lebone, Middlesex, and of Watford, Hertfordshire. Clapham v. Ste- 
vens, V. C. Wood. Feb. 9. 

GittincHaM, Epwarp, Stone Mason & Builder, 3, Harrison-street, St 
Pancras, Middlesex. Gillingham v. Bailes, M.R. Feb. 16. 

HA, Samust, Seed & Tillage Merchant, Doncaster. Moore v. Wright, 
¥. C. Wood. Feb. 28. 

Hooper, Jane, Widow, Newland-house, Oakley-square, Chelsea, Middle- 
sex. Strickland v. Hooper, V. C. Stuart. Feb. 5. 

PricGeon, Samuet, Draper, King’s Lyna, Norfolk. Gurney v. Turner, 
V. C. Stuart. Feb. 19. 

Rowse, Nicnotas #lEeNrRY, Solicitor, 2, Verulam-buildings, Gray’s-inn, 
Middlesex, and 3, Eltham-place, Foxley-road, Brixton, Surrey. Row- 
sell v. Rowsell, M.R. Feb. 9. 

Setsy, Cates, Bank’s Town, Sheerness, Kent. 
Feb, 18. 

Smrru, Witt1aM, Gent., formerly of St. Saviour’s-churchyard, Southwark, 
Surrey, but late of Aylesham, Norfolk. Brown v. Wilmot, V. C. Stuart. 
Feb. 6. 


Berkeley, Solici- 


Selby v. Selby, M.R. 


VALENTIN, JOHANN Puitipp, Merchant, Barge-yard Chambers, Bucklers- 
bury, London, also of Frankfort-on-the-Maine, and of the Cape of Good 
Hope. Valentin v. Collison, V. C. Wood. Feb. 8. 


Farpay, Jan. 25, 1861, 


Barrow, Arraur Cummine Tomas, & Captain in the Royal London 
Militia, Ash = Shirley, Southampton. Barrow v. Hyslop, V.C. 
Stuart. Feb. 28 

CLARK, JOSEPH, Fishing Tackle Manufacturer, 11, St. John’s-lane, West 
Smithfield, Middlesex, and of Malien, Surrey. Clark v, Clark, V.C. 
Stuart. Feb. 28. 
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Hotmes, Rev. Freperick, Clerk, Seaton, Devonshire. 
V.C. Kindersley. Feb. 16. 

Howmes, Joun, Gent., West Park, Cotham, Westbury-upon-Trym, Bristol, 
Woodward v. Humpage, V.C. Stuart. Feb. 26. 

Mittetr, Jane, Spinster, Peupal, near Hoyle, Cornwall. 
Millett, M.R. Feb. 9. 

sary WituiaM, Merchant & Agent, Calcutta. Massey v. Tobin, M.R. 

el 


Baker v. Holmes, 


Edmonds v. 


Witxinson, JANE, Widow, Hole House, Howgill, Sedbergh, Yorkshire. 
Nixon v. Wilkinson, V.C. Stuart. Feb. 25. 


Assignments for Benefit of Creditors. 
TuespaY, Jan. 22, 1861. 

BasgizE, Rosert, Carpenter & Builder, 13, York-street, Covent-garden, 
Middlesex. Sols. Clarke & Earle, 29, Bedford-row. Dec. 21. 

Brett, Joun, Tobacconist, 12, Bridge-street, Westminster, Middlesex. 
Sol. Harcourt, 2, King’s-arms-yard, London. Dec. 24. 

Dawson, Witt1aM, Grocer, Masbrough, Rotheram, Yorkshire. 
forth, Rotheram. Jan. 11. 

Evans, Evan, Farmer & Cattle Dealer, Llandre, Conwill-Gaio, Carmar- 
then. Sol. Price, Talley and Lliandilo, Carmarthen. Jan. 2, 

Lewis, James, Grocer. Ivor-street, Dowlais, Glamorganshire. Sol. Smith, 
Merthyr Tydfil. Dec. 31. 

Loystey, Witt1am, Draper & Dealer in Provisions, Shincliffe, Durham. 
Sols. Hoyle, 30, Grey-street, Newcastle-upon-Tyne, or Mathews, Carter, 
& Bell, 102, Leadenhall-street. Jan. 3. 

Lioxp, Joun, Miller & Yeoman, Whitchurch, Southampton. Sols. Pain & 
Rawlins, Whitchurch, Southampton. Dec. 27. 

MILBURN, Joan, Boot & Shoe Maker, 107, Side, Newcastle-upon-Tyne. 
Sol. Bush, 5, Dean-street, Newcastle-upon-Tyne. Jan. 16. 

Parry, WALTER, Innkeeper, Victoria Inn, Brecon. Sol. Thomas, Brecon. 
Jan. 21, 

PincHBEcK, ABRAHAM, Builder, Horncastle, Lincolnshire. Sols. R. & R. 
Clitherow, Horncastle. Jan. 12. 

Spencer, Joseru, Wine and Spirit Merchant, Whitehaven, Cumberland. 
Sols. Lumb & Howson, Whitehaven. Jan. 14. 


Sol. Bam- 


Fripay, Jan. 25, 1861. 


ALDERSON, GEoRGE, Land Surveyor, York. Jan 23. Sol. Clark, York. 

Davies, Bensamin, Timber and Butter Merchant, Llandowror, Carmar- 
then. Jan.15. Sol. Jeffries, Carmarthen. 

Deman, EpwarpD FRreperick, Fringe Manvfacturer, 105, Stanhope-street, 
Hampstead-road, Middlesex. Dec. 28. Sol. Ashurst, 6, Old Jewry. 

Freeman, Joun, Butcher and Beerhouse Keeper, Otley, York Jan. 22. 
Sol. Siddall, Ouley, York. 

GaLz, THomAs, Jun., Builder, St. Thomas the Apostle, Devon. Jan. 12. 
Sol. Fryer, St. Thomas the Apostle, Devon. 

GiapwisH, Hueu, Miller, Playden, Sussex. Dec, 26. Sols. Ellman & 
Whitmarsh , Rye. 

Hopeson, THomas, Publisher, 44, Paternoster-row, London. Jan. 24. Sols. 
Lawrance, Smith, & Fawdon, 12, Bread-street, Cheapside. 

Jounson, ADoLPaus Pucu, Underwriter and Insurance Broker, 38, Royal 
Exchange (trading under the several names, styles, or firms of Adolphus 
Pugh Johnson, Hodges and Johnson, and Gerrard Johnson). Jan. 22. 
Sol. Pitman, 9, Great James-street, Bedford-row, Middlesex. 

Mastin, Jamas, Grocer, Pontypooi and Abergavenny, Monmouth. Jan. 4. 
Sols, Stanley & Wasbrough, 11, Corn-street, Bristol. 

PxaceE, CHARLES MurtTon, Common Brewer, Lakenheath, Suffolk. Jan. 21. 

Unitt, Joun, Dealer in Tobacco, Snuff, Wines, and Spirits, Bilston, Staf- 
ford. Jan. 4. Sols. Lawrance, Smith, & Fawdon, 12, Bread-street, 
Cheapside. 

WHEELER, Tuomas Henry, Grocer and Provision Dealer, Walsall, Staf- 
ford. Dec. 27. Sols. Barnett, Marlow, & Barnett, Walsall. 

Witurams, Joun, & Henry Toomas Witttams, Builders and Contractors. 
2, Great. Warner-street, Clerkenwell, and North Keppel Mews, Russell- 
square. Jan. Ist. Sols. Wild & Barber, 103, Ironmonger-lane, Cheap- 
side, Middlesex. 


Bankrupts. 
TUESDAY, Jan. 22, 1861. 


ELLIOTT, WALTER, Grocer & Cornfactor, Bedminster, Dorsetshire. Com. 
Andrews: Jan, 31, and March 7, at 12; Exeter. Off. Ass. Hirtzel. Sols. 
Fox, Bedminster, or Bishop & Pitts, Exeter. Pet. Jan. 21. 

Fioop, THomas, Woollen Manufacturer, Gomersal,. Birstal, Yorkshire. 
Com. Ayrton: Feb. 4, and March 4, at 11; Leeds. Off. Ass. Hope. 
Sols. Cater, Bradford, or Cariss & Cudworth, Leeds. Pet. Jan. 14. 

Laine, RoBert, Farmer, Agricultural Implement Maker, Dealer in Ma- 
nures, & Cattle Dealer, Forest Farm, near Scorton, Yorkshire. Com. 
Ayrton : Feb. 4, and March’ 4, at 11; Leeds. Off. Ass. Hope. Sols. 
PAR T. Allison, Darlington, or Cariss & Cudworth, Leeds. Pet. 


Poynton, THomas Paitip, Grocer, Wrexham, Denbighshire. Com. Perry : 
Feb. 4, & 25, at 11; Liverpool.” Off. Ass. "Morgan. Sols, Evans, ‘Son, 
.& Sandys, Commerce-court, Liverpool, or Randles, Ellesmere, Salop. 
Pet. Jan. 17. 
~—om oe; ae arr eage ns Saddleworth, Yorkshire. Com. 
emmett: Feb. » at 12; Manchester. Off. Ass. Hernaman. 
Sol. Gartside, Manchester. Pet. Jan. 17. . ” e 
RICHARDS, Dantet Rosert, Boot and Shoe Manufacturer, Birkenhead, 
Cheshire. Com. Perry: Feb. 4 & 25, at 11; Liverpool. . Ass. 
Turner, Sols. Husband, 9, James-street, Liverpool. Pet. Jan. 17. 
ax 9” a, — r we = Lombard-street, London. Com. Fane ; 
. 31, a arch 8, at 1.30; Basinghall-street. Of. Ass. Whitmore. 
Sols. George & Downing, 5, Sise-lane. Pet. Jan. Pi 
ROBERTSON. CaaRLes, Baker and Flour Dealer, Liverpool, Com. Perry: 
Feb. 4& 25, at 11; Liverpool. Oj. dss. Bird. Sols. Lowndes, Bate- 
son, Lowndes, & Robinson, Liverpool. Pet. Jan. 12. 





Rocrrs, Joun, Draper, Merthyr Tydfil, Glamorganshire, _@% 
Feb. 5, and March 5, at 11; Bristol. Qf. Ass. Acraman. 
Girling, & Press, Small-street, Bristol. Pet. Jan. 9. i, 

Tomxins, THomas Georce, Bookseller & Stationer, 163, Strand, 
Com. Goulburn: Feb. 4, at 1.30, and March 6, at 11; Basing] 
Of. Ass. Pennell. Sols. G. S. & H. Brandon, 15, Essex-s 
London. Pet. Jan. 17. ; 

Watson, CuartEs, Grocer, Great Yarmouth, Norfolk. Com, 
Jan. 31, at 11; and Feb. 28, at 2; Basinghall-street. Off. Ass, 
Sols. Sole and Turners, Aldermanbury, or Miller, Son, & Bug 
wich. Pet. Jan. 12. 


Fripay, Jan. 25, 1861. 


Butcuart, DANIEL WiLL1AM, Leather Seller & Shoe Mercer, 7, Way 
street, Soho. Com, Evans: Feb.7, and March 7; Basi . 
Off. Ass. Johnson. Sol. Prall, jun., 19, Essex-street, § 
Jan, 25. 

Cuamney, WitL1AM, Grocer & Baker, Portsmouth. Com. Fo 
Feb. 5, at 12.30, and March 9, at 12; Basinghall-street. 0% 
Graham. Sols. Watson, 12, Bouverie-street, London, and W, 4. 
Portsea. Pet. Jan. 23. 

Datiow, Tuomas, and Henry Bieas, Tin Plate Workers. & Japag 
Wolverhampton (Dallow & Biggs). Com. Sanders: Feb. 8, and} 
l,at1l; Birmingham. Of. Ass. Kinnear. Sols. Pinchard & 
peaig ig Wolverhampton, or to Hodgson & Allen, Birmingham, ~ 
Jan, 22. : 

Dopp, STEPHEN, & JoHN CHARLES PEELING, Booksellers, Stationers, 
ters, & Music Sellers, Woburn, Bedfordshire. Com. Holroyd: F 
and March 12, at 1; Basinghall-street. Off. Ass. Lee. Sols, 
Snow, College-hill. London. Pet. Jan. 10. 

ELuiotr, WALTER, Grocer & Corn Factor, Beaminster, Dorsetshire, 
Andrews: Jan. 31, and March 7, at 12; Exeter. Off. Ass. ¥ 
Sols. Fox, Beaminster, or Bishop and Pitts, Exeter. “ Pet. January! 

Foster, WiLt1aM GeorGE, Corn and Coal Merchant, Penny-street,| 
mouth. Com. Holroyd: Feb. 8 at 2,and March 12, at 12; Basin 
street. Off. Ass. Lee. Sol. Mills, 34, Brunswick-place, 
London. Pet. Jan. 21. 

Grirrirus, James, Licensed Victualler, Oldbury, Worcestersh 
Tuomas Timmins, Licensed Victualler, of same place, carrying om} 
ness in copartnership, at Oldbury aforesaid, as Coalmasters. ~ 
Sanders : Feb. 8 and March 1, at 11; Birmingham. Of. Ass. W A 
Sols. James & Knight, Birmingham. Pet. Jan. 22. Ms 

Harwanp, Josepu, and Ricuarp Reap, Cloth Merchants, Leeds, Yor 
Com. West: Feb. 8 and March 1, at 11; Leeds. Og Ass. Young, @ 
Upton & Yewdall, Leeds. Pet. Jan. 17. 4, 

Harp, James, Innkeeper & Butty Collier, Hanley, Staffordshire. 
Sanders: Feb. 8, and March |, atll; Birmingham. Of, Ass, 
more. Sol. Ward, Longton. Pet. Jan, 22. ; 

Mann, Henry, Miller, Chesterton, Cambridgeshire. Com. Fonb 
Feb. 6, and March 6, at 1 ; Basinghall-street. Of. Ass. Stam 
Sols. Tarrant, 2, Bond-court, Walbrook, London, and Whiteh 
French, Cambridge. Pet. Jan. 25. 

Monpay, WitL1AM, Coal Merchant, Kingston-upon-Hull. Com. 

Feb. 6, and March 6, at 12; Kingston-upon-Hull. Of. Ass. Cam 
Sol. Preston, Kingston-upon-Hull. Pet. Dec. 17. : 

Pater, Davip, & Moritz Vinesserc, Importers of Foreign Good 
Guildhall-chambers, Basinghall-street, London (D. Philipp & 
Com. Evans: Feb. 5, at 11; and March 7, at 1; Basinghall: 
Of. Ass. Bell. Sols. Laurance, Plews & Boyer, Old Jewry-ch 
Pet, Jan, 23. a 

ScorrHorn, Tuomas KENDALL, Currier & Leather Seller, Northampt 
Com. Goulburn: Feb. 6, at 2; and March 6, at 12; Basinghall-st 
Of. Ass. Pennell. Sols. Hensman & Nichoison, 25, College-hill, 
don, or Dennis, Northampton. Pet. Jan. 23. x 

Winpiz, Louisa, & MArGaReT Cannine, Milliners, Drapers, & H 
dashers, Alcester, Warwickshire. Com. Sanders: Feb. 11, and 
4, at 11; Birmingham. Of. Ass. Whitmore. Sols. New, P 
Garrard, Evesham, or Reece, Birmingham. et. Jan. 24. 


oa 
“ag 


BANKRUPTCY ANNULLED, 
Fripay, Jan, 25, 1861. 
Leacu, JoHN, Manufacturer, Bingley, Yorkshire. Jan. 15. 


MEETINGS FOR PROOF OF DEBTS. 
TUESDAY, Jan, 22, 1861. 


Le Batt, CHartes, Messman, Exeter Barracks, Exeter, 
Exeter.—CoLeMAN, CHARLEs, Seed and Flour Merchant, 
Mills, near Bodmin, Cornwall. Feb. 6,at 12; Exeter.—DAnNIgL, 
Margx Parmer, Ironmonger, Camelford, Cornwall. Feb. 6, at 12 
—Lawrance, WALTER, Cowkeeper & late Flour Merchant, Bud 
Cornwall. Feb. 7, at 12; Exeter. PLarren, DanieL, Draper, Dt 
chester. Feb. 7, at 12; Exeter.—TrancnarpD, Saran, Widow, 
lington, Somersetshire. Feb. 7, at 12; Exeter. 


FripAy, Jan. 25, 1861. 


Bagser, Joun Heatu, & Wit11aM Henry Exxis, Iron Merchants, 
pool (J. H. Barber & Co.) Feb. 4, at 11; Liverpool.—Bars 
‘VAUGHAN, Banker, Walsall, Staffordshire. Feb. 6, at 11; Birm 
—COPELAND, JAMES LunD, Merchant, Liverpool. Feb. 15, at 11; 

1.—Davies, Ropert Crapock, & Joun Nicnot Troucsaron, B 
187, Shoreditch, Middlesex (R. Davies & Co.) Feb. 19, at 11; B 
hall-street; joint est. Same time, sep. est. of Robert Cradock Dai 
—Haxker, BenJamin Wits, Linen Draper, 292 & 294, Pento 
road, Middlesex. Feb. 15, at 1; Basinghall-street.—Harais, 
Liu1as Mary, Hosier, Liverpool. Feb. 18, at 11; Liverpool. 
Joun, Butcher, Lupus-street, Belgrave-road, Pimlico, Middlesex. 
28, at 11; Basinghall-strect.—Srewarb, RicuarD, Carpenter & Bi 
Great Yarmouth, Norfolk. Feb. 15, at 11; Basinghall-street.— 
JaMEs SAMUEL WiuLiaM, & ALBERT Tnomas TULL, Fancy Box 
facturers & Wholesale Stationers, 46 & 47, Beech-street, Barbican, 
don, and 6, Commercial-place, City-road, Middlesex. Feb. 15, at 1 
Basinghall-street ; sep. est. of Albert Thomas Tull.—Wexts, 

Toy Dealer, Bold-street, Liverpool. Jan. 18, at 11; Liverpool. 
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